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PUBLISHERS' NOTE. 



The delayed appearance of these rules, announced 
long since, has been occasioned, in part, by the destruc- 
tion of a portion of the matter by fire, and the conse- 
quent additional work necessitated. 

The annotations, with citations of cases by title and 
page, will, we trust, prove a feature of the work of 
value equal to the painstaking labor and additional 
expense made necessary by their addition. 

We are under obligations to Hon. H. B. Brown, 
Judge of the Eastern District, for the compilation and 
preparation of this work, and to Thos. H. Ackerman, 
Esq. , Attorney-at-Law, Detroit, who kindly assisted in 
the preparation of the citations by title, etc. 

R., B. & Co. 



Bff (yrders of the Circuit and District Courts of the 
United States for the Eastern a/nd Western Districts of 
Michigan, the following rules were ordered to take effect 
from and after the fvrst Tuesday of September, A. D. 
1878 y aU other rules bemg repealed. 
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RULES OF THE CIRCUIT COURTS 

OF THE 

UNITED STATES, 

FOB TBB 

DISTRICTS OF MICHIGAN, 

IN CASES AT LAW. 



1 

ADMISSION OF ATTORNEYa 

All attorneys and counselors at law, of good 
standing, who have been admitted to practice in 
the courts of this State, or in the Supreme or any 
Circuit Court of the United States, shall, on mo- 
tion, be admitted to practice in this court. They 
shall take an oath to support the Constitution of 
the Uuited States, and that, as attorneys and coun- 
selors of this court, they will feiithfully discharge 
their duties to the best of their ability. 

2 

SERVICE OP NOTICES, ETC. 

1. All notices shall be in writing and shall be 
served on the attorney in the cause. 

2. Notices and papers may be served on an at- 
torney by delivering the same to him personally, 
or by leaving the same with his clerk in his office. 
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or with a person having charge thereof; or, when 
no person is to be found in the office, by leaving 
the same, between the hours of six in the morning 
and nine in the evening, in some suitable and con- 
spicuous place in such office ; or, if the office be 
not open, so as to admit of service therein, then by 
leaving the same at the attorney's residence with 
some person of suitable age and discretion. 

3. When opposing attorneys have their offices 
in different towns, cities or villages, service of no- 
tices and papers may be made by depositing the 
same, properly directed and with postage paid, in 
the post office ; and in such case the time of ser- 
vice must be increased one day for every fifty miles 
distance between the place of deposit and the place 
of address. When a party, other than an attor- 
ney of this court, prosecutes or defends in person, 
the service of notices or papers may be made on 
such party in like manner personally or by mail. 

Chamberlain v. O'Keefe, S Mich., S57; Corey 
V. Hiliker, 15 Mich,, S14! Raymond v. Hinckson 
15 Mich., 517; McCaslin v. Camp, ^6 Mich., 390. 

4. No service of notice or paper in the ordi- 
nary proceedings of a cause shall be necessary to 
be made on a defendant who has not appeared 
therein, except when the defendant is returned 
imprisoned for want of bail ; in which case a copy 
of the declaration shall be delivered to him, or to 
the officer in whose custody he shall be ; and when 
an exception is entered to bail, and no notice of 
the retainer of an attorney to defend is given, no- 
tice of such exception shall be delivered to the 
marshal or one of his deputies. 
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AGRKBMENTS TO BE IN jWBinNO. 

No private agreement or covenant between the 
parties or their attorneys in respect to the proceed- 
ings in a cause shall be binding, unless evidence 
thereof shall be in writing, subscribed by the party 
or his attorney, against whom the same shall be 
alleged. 

Campbell v. Barclay, 4 Bins,, 517; Am. Saddle 
Co., V. Hogg, 6 Fish., 67; Scott v. Scott, 6 Mich,^ 
106; People ex rel. Roche v. Judge Branch Cir- 
cuit, m Mich., S70; Stearns v. Taylor, B7 Mich., 
88; Campau v. Traub, 27 Mich., $16; Macomber 
v. Saxton, fS8 Mich., 616; Palmlter v. Pere Marq. 
Lumber Co., 31 Mich., 188. 



SBOUBITY FOR COSTS. 

The Clerk shall require of all non-resident 
plaintifi& of this district security for costs. The 
following form indorsed on the writ or declara- 
tion, or upon a separate paper entitled and filed in 
the cause, may substantially be pursued : I (A. 
B.) acknowledge myself security for all costs for 
which the may become liable in this suit. 

The surety shall be a resident of this district 
unless the court for sufficient cause direct the ac- 
ceptance of a non-resident as such surety. 

If the plaintiff in any suit where security for 
costs has Been given, as above provided, shall fail 
or neglect to pay any costs for which he is liable 
for ten days after the final determination of the 
suit, the person to whom such costs are due may 
have judgment and execution against the surety 
for the amount so due, upon motion filed, and ten 
days' notice thereof, in writing, to such surety. 
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In cases removed from a State court the party 
in whose behalf the case is removed, if a non-resi- 
dent of the district, shall, on filing a copy of the 
record in such suit, give security for costs in like 
manner as is required of non-residents in cases 
commenced in this court. In default thereof it 
shall be competent for the opposite party upon the 
usual notice to have the case dismissed. 

R S., aee. 867; C. L., see, 61SS. 

5 

WHAT DENOMINATED COMMON, AND WHAT SPEdAI!. 
EXILES. ENTRY OF COMMON RXTLER 

Every rule to which a party would, according to 
the practice of the court, be entitled of course, 
without showing special cause, shall be denomi- 
nated a common rule ; and every other rule shall 
be denominated a special rule. All common rules, 
and all rules by consent of parties, shall be en- 
tered with the clerk at his omce, in a book to be 
provided by him for that purpose, to be called the 
" common rule book," and may be entered at any 
time, as well in vacation as during term ; and the 
day when the rule shall be entered shall be noted 
therein, and the party may enter such rule as he 
may conceive himself entitled to of course, but at 
his peril. 

6 

HOW TIME COMPUTED ON SERVICE OF PAPERS, ETC, 

The day on which any rule shall be entered, or 
order, notice, pleading or paper served, shall be 
excluded in the computation of the time for com- 
plying with the exigency of such rule, order or 
notice, pleading or paper, and the day on which a 
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compliance therewith is required, shall be included, 
except where it shall fiiU on a Sunday, in which 
case the party shall have the next day to comply 
therewith. When by the terms of any order an 
act is directed to be performed instanter, it shall be 
done in twenty-four hours. 

Anderson v. Baughman, 6 Mich., £98; Corey v. 
Hiliker, 16 Mich,, 814- 

7 

MOTIONS. 

All motions, except motions for continuance, 
shall be in writing, and filed with the Clerk, and 
shall have indorsed thereon the names of the par- 
ties and their respective attorneys. Notice of such 
motions, and copies of the affidavits, or papers on 
which they are based, shall be served on the oppo- 
site party. 

At least two days' notice shall be given of the 
calling up for argument of any motion. 

Kingv. Harrington, 14 Mich.,SS£; Ohesebrov. 
Chesebro, SI Mich., 606; McOaslin v. Camp, 86 
Mich,, S90. 

8 

PAPERS TO BE INDORSED AlH) NOT TO BE TAKEN IltOM 

CLERK'S OFFICE. 

All papers shall be properly indorsed before 
jfiling the same, and the Clerk shall not sufier or 
permit any writ, pleading, affidavit, deposition, or 
other paper whatever on file in his office, to be 
taken therefrom without the order of the court or 
a judge thereof; but parties interested in any such 
may inspect the same in his office, and take copies 
thereof. 
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WBITS— WHEN RETUBNABLB. 

Writs by which actions are commenced may be 
made returnable on the first Tuesday of any 
month; provided, however, that no such wnt 
shall be made returnable more than three months 
after the date thereof. Writs of capiod issued 
while the court is in actual session, may be made 
returnable forthwith. 

Nash V. Mallory, 17 Mich., SSS, 38$. 

lO 

BAIL— WHEN TO BE FILED. 

In suits commenced by capias, the marshal shall 
file the appearance bail bond at the return of the 
capias; and special bail shall be filed within 
twenty days after the return day named in the 
writ ; and the sureties may be required to justify 
according to the usages of law. 

In re Stephenson, 32 Mich., 60; De Myer v. 
McQonegal, 3$ Mieh., ISO. 

11 

nr SPECIAL BAIL INSUFFICIENT NEW TO BE GIVEN. 

When special bail is required to justify, and the 
court shall declare the same insufficient, the de- 
fendant shall immediately give other sufficient spe- 
cial bail, or his appearance bail shall be liable on 
his bond, unless the defendant appear and is 
prayed into custody. 

12 
PEOCEEDINGS WHEN SPECIAL BAIL NOT BITES. 

When the defisndant has been taken on a capi(u 
ad respondendum, and has given satisfactory ap- 
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pearanoe bail, but Mis to appear and give special 
bail, the plaintiff may proceed to final judgment ; 
which proceedings shall not release the appearance 
bail ; and the plaintiff may obtain, in such a case, 
a judgment, also, against the appearance bail, on 
motion, and proof of service of notice of such mo- 
tion, at least fifteen days before the motion is 
made. 

13 

JTTDGMENT AGAINST SPECIAL BAIL. 

When special bail is given, and an execution 
against the body has been returned not found, 
judgment may be rendered against such special 
bail for the amount of the judgment recovered and 
costs, upon a motion in open court, based upon ser- 
vice of a written notice to the special bail of at 
least thirty days. 

14 

AFFEARANCB. 

In suits commenced other than by capias , the 
defendant may appear by filing precipe for entry 
of his appearance with the clerk, and causing no- 
tice thereof to be served on the plaintiff or his at- 
torney. 

Wood V. Dixon, 1 Or. 0. 0„ 40I; French v. 
Venable, g Or. O. O. 609; Field v. Gibbs, Pet, 
a , 155; King of Spain v. Oliver, S Wash. O 
C„ 4^9; Wheeler v. Wilkins, 19 Mith, 78; Bur- 
son T« Huntington, iSl Mich.^ 4IS. 

16 

TDfB AND HAKNIBR OF FLBADINa->SEBVIOB OF PLEAD- 
INGS. 

In all suits commenced by original writ, the 
plaintiff shall file his declaration within twenty 
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days afker the return day of the writ. Within ten 
days after the time limited for filing the declara- 
tion, the defendant may cause notice of his appear- 
ance, or of retainer, to be served on the plaintiff 
The plaintiff shall, within ten days after the time 
limited for serving such notice, serve upon the 
party giving such notice a copy of the dedaration 
Bled. The defendant, in suits so commenced, shall 
demur or plead to the declaration, and serve a copy 
of his demurrer or plea and notice, if any, upon 
the opposite party or his attorney, Within tw^ 
days arfcer the service of a copy of the declaration. 
All subsequent pleadings, when admissible in suits 
so commenced, as well as in suits commenced by 
service of declaration shall be respectively filea, 
and copies served on the opposite party wiuiin ten 
days each after the other, until issue in fact or in 
law be joined. In all cases copies of pleadings 
shall be served within the time limited for filine 
the same, whether suit is commenced by originu 

writ or otherwise. 

16 

FORMS OF DECLARATIONS. 

The forms of declarations adopted under the 
new English rules prior to 1840, so far as they are 
not inconsistent with either the statutes of the 
United States or the peculiar organization of the 
circuit courts may be used, or the same may be 
drawn according to the forms heretofore in use. 

17 

DECLARATION— IN6I7RANOE POLICIES — WABBANTIXB^ 
ETC.— GENERAL ISSUE-NOTICE. 

In order to avoid needless prolixity, inasmuch 
as policies of insurance are generally issued upon 



COMMON LAW RULES. 9 

printed forms, of the contents of which the compar 
nies issuing them are fully advised, it shall not be 
necessary hereafter in declaring upon such policies 
to set forth specifically any more than the date and 
amount of the policy, the premium paid or to be 
paid, the property or risk insured, and the loss ; 
and upon the trial, proofe may be made in the 
same way as if the declaration had set forth the 
policy in full. And in case the company or person 
issuing such policy shall rely, in whole or in part, 
upon the failure of the plaintiff to perform or 
make good any promise, representation or war- 
ranty, not contained in such policy, but set forth 
in any other paper or instrument in the hands of 
said insurer, the notice under the general issue shall 
declare the same, and indicate the breach relied 
on. 

Throop V. No. Am. Fire Ins, Co., 19 Mich,, 4SS; 
The Clay Fire and Marine Ins. Co. v. The Huron 
Salt and Lumber M^fg Co., SI Mich,, m; The 
Home Ins. Co., etc., v. Curtis, SS Mich,, Jfii, 

18 

AMENDMENT, ON PLEA OF NON-JOINDEB. 

When the defendant in any action founded on 
contract shall plead in abatement the non-joinder 
of any other person as defendant, the court in 
term time, or the judge in vacation, may, at any 
time before issue joined on such plea, allow the 
plaintiff, on such terms as the court or judge shall 
prescribe, to amend his declaration by inserting 
therein the name of any other person as defendant, 
and declaring against him jointly with the original 
defendant The plaintiff may thereupon take out 

I 
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a writ, in such form as the court or judge shall 
prescribe, which shall be in the nature of a sum- 
mons, and shall require the new defendant to ap- 
pear and answer as defendant in the original action ; 
and such writ shall be served as in other cases. 
Upon the return of such writ, every person named 
therein as defendant shall be bouna to appear and 
answer with the other defendants, in the same 
manner as if they had all been originally made 
parties. 

19 

DEMURRER TO BE SPECIAL— AMENDMENT ON DE- 
MURRER. 

When either party shall demur to any pleading, 
he shall briefly but plainly specify the objections, 
in matters of substance as well as those of form, 
upon which he intends to rely on the argument ; 
and if the pleading shall be adjudged bad for any 
cause not so specified, the party pleading, when al- 
lowed to amend on terms, will be permitted to do 
so without costs* 

Dayton v. Williams, S Doug., SI; Stevens v. 
Osman, 1 Mich., 9£, $ Mich., fS75; Tefft v. Mc- 
Noah, 9 Mich., mi; Teller v. Willis, 19 Mich., 
889, 

ao 

FLEAS IN ABATEMENT OB TO THE JUBIBDIOTION. 

Pleas in abatement or to the jurisdiction, and 
all other dilatory pleas, shall be filed without any 
rule for a special or general special imparlance, 
within ten days after ming and service of declara- 
tion. 

Gilbert v. Hanford, IS Mich., J^O; Swartwout 
V. Mich. Air Line R. R. Co., H Mich., S89; Hin 
man v. Eakins, £6 Mich. 80, 



21 

QENEBAL ISSU1S. 

The general issue may be made in the following 
form: "The defendant comes and demands a 
truJ of the matters set fc^h in the plaintiff's de- 
claration f* and the form of a demurrer may be as 
follows: '^ The said defendant says that me said 
declaration is not sufficient in law/' showing the 
special cause of demurrer, if any ; and a jomder 
in demurrer may be made as follows: " The plain- 
tiff says diat the said declaration is sufficient in 

Myera v. Oarr, IIB Mtek., 6S; Taff v. Hosmer, 
UMkk, 809; Gilbert y. Hanford, IS Meh,, Jfi; 
Ingalls y. Eaton, 95 Mich.^ S0, Miller y Finley, 
Jr.. go Mich, 91,9; Wilson et al. y. Waajar, 96 
MUh,, 469; Rawson y. Finlay, 97 MiOC, 968; 
Hill y. Callaghan, SI Mich,, 494; L. 8. BUd'g Co. 
Y. Thompson, S9 Mich., 993. 

22 

AMENDMENT OF FLEADINGa 

1. The plaintiff may at any time before the de- 
fault for not replying to a plea or a demurrer shall 
be entered, amend his declaration ; and thereafter 
either party may, before default for not answering 
shall be enterea, amend the pleading to be an- 
swered. If the pleading be such as does not re- 
quire to be answered, it may be amended under 
tills rule only within ten days after filins the same. 
The respech^e parties may^amend undir this rule 
of course and without costs, but shall not be en- 
titled so to amend more than once. Under this 
rule new counts, pleas or notices may be added. 
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2. No rule to amend shall be required, but a 
copy of the amended pleading or notice, indorsed 
''amended narr," "plea," "notice," etc. (as the 
case may be), shall be filed and served, with a no- 
tice that the same is a copy of the pleading or no- 
tice 88 amended. And the time to plead or answer 
shall be from the day of service of such copy of 
the amended pleading. 

U. 8. V. Hool, 1 Or, C, O, 116; Marsteller v. 
McLean. S Or, O, (7„ 8; U. 8. Bank v. Roberts, 
£ Or, a O, 15; 3 Or, O, O,, 863; Matheson's 
Adm*r v. Grant's Adm'r, 2 Haw,, 263; Nelson v. 
Barker, 8 McLean, 379; Smith v. Jackson, / 
PoMis, 486; Randolph Ez'r v. Barrett Ez'r, 16 
Pet,, 138; Wilson v. Bamum, 1 Wail, O, C, 
863; Clark Bx*rv. LohrerEx'r, 1 W. di M., 368; 
Fielder v. Carpenter, 2 W, d M,, Mil; People ex 
rel. Drew v. Judges Washtenaw Circuit, 1 thug,, 
434; People ex rel. Hensler v. Judge Wayne 
Circuit, 13 Mich,, 206; Ripley v. Davis, U meh., 
76: Final v. Backus, 18 Mich,, 218; Tupper 
Adm. V. KillduflP, 26 Mich,, 894; Borden v. Clark, 
26 Mich., 410; Polhemus v. Ann Arbor Savings 
B'k, 27 Mich., 44; People ex rel. Gorman v. 
Judge Newaygo Circuit, 27 Mich,, 138; Loi^ 
V. Judge Wayne Circuit, 27 Mich, i^^; D. H. & L 
R R Co. V. Forbes, 30 Muih,, 166. 

23 

BILLS OF PABTICULABS. 

1« In cases in which the defendant is entitled 
to demand a bill of particulars, the plaintiff shall 
file and serve such bul, unless it has been already 
filed and served, on being served with a notice 
requiring the same. And the defendant shall 
have like time to plead after receiving the bill of 
particulars, to which he was entitled at the time of 
serving such notice. 
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2. If the plaintiff sball unreasonably neglect 
to fiimisb a bill of particulars, or if tbe biSi of 
partieulars delivered be insufiicient, the eaart may, 
in its discretion, non-suit the plaintiff, allow farther 
tiixie to fiirnish it, or require a jooore paiiiiHiIu* bill 
to be delivered. 

3. In cases where it is oompetent for the plain- 
tiff to call upon the defendant for a bUl of the par- 
ticulars of his set-off, the defendant shall fil« and 
serve such bill, unless already filed and served, (m 
the written request of the plaintiff or his attorney ; 
and in case it be nottfiled and served within thi^ 
days after such request^ the court may exclude aU 
testimony touching it 

Williams t. Sinclair, S MaLecm, 289; Ghes. in 
O. Canal Co. v. Knapp, 9 Pet., 64I; Pres., etc.. 
of U. S. Bank v. Lyman, i Bl. C. C, S97; Bai- 
ley v. Button, 1 Or, C. U., 561; Davis v. Free- 
man, 10 Mich., 188; Kelly v. Waters, SI Mich,, 

24 

DEFAULTS. 

If either party shall make de&uk isi filing and 
saving anv ^eadiHg or notice within the time lim- 
ited l^ rule, the c^posite party may have his de- 
&ult entered in the common rule book. 

25 

FLAINTDnr NOT BOUND TO ACCEPT PIJIA ATTBR DE- 
FAULT, EXCEPT. ETa 

The defendant's de£Eiult being duly entered, iloA 
plaintiff shall not be bound aft^wards to aco^t a 
plea, unless the de&ndant as soon as he shaU kiu>w 
that the de&ult has been entered, shall serve an 
affidavit of merits, plead issuably^ and pay ox ten- 
der the costs of the default. 
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26 

DEFAULTS, HOW MADE ABSOLUTE — REFERENCE TO 
OLERK OR JURT^ASSESSMENT AFTER FLEA 

WITHDRAWN. 

The party in whose fiivor de&ult may have been, 
entered in term or in vacation, may at any timey 
after four days in term shall have intervened, or if 
entered in term time, then at any time after the 
expiration of four days thereafter, or in such other 
time as may be ordered by the court, have a rule 
entered in the common rule book to make such de- 
&ult absolute, and for such judgment as the party 
is entitled to by reason of the default. If such 
de&ult be taken bjr plaintiff for want of plea, he 
mav, by said rule, m cases where it is competent, 
make reference to the clerk to assess the damages ; 
and in other cases said rule shall direct that the as- 
sessment be made by a jury. When a plea is 
withdrawn the case snail stand as on de&ult abso- 
lute, and damages may be assessed at any time 
thereaft^er. 

Prentis v. Spalding, i9 Doug., 84; O'Flynn ▼. 
Holmes, 3 Mich.^ 96; Wilcox v. 8weet, 24 McK,, 
866; Howard v. Tomlinson, !S7 Mich,, 168. 

27 

APFmAVIT OF PARTNERSHIP. 

In all actions brought by persons claiming as 
partners, or by foreign corporations, the plaintiffit 
may, at the time of filing their declaration, cause 
to be filed with the clerk an affidavit stating that 
the plaintifiii were the persons composing such part- 
nership, or existed as such foreign corporation un- 
der the laws of some other State, territoiy, or 



i 
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country to be specified, at the time the contract in 
question "was made, or the cause of action accrued, 
and serve a copy thereof on the defendant or his 
attorney with such declaration, which service may 
be made and proved in like manner with that of 
the declaration; and such affidavit shall be^ma 
facie evidence of such existence of such partner- 
ship or corporation ; provided, Juywever, that if the 
de&ndantSy or any of them, shall matke and file 
with their plea a counter affidavit stating that he 
or they have reason to believe, and do believe, that 
such partnership or corporation did not exist as 
set forth in the plaintifis' affidavit, it shall be in- 
cumbent on the plaintifis to prove such partnership 

or corporation. 

28 

KXSOUnON OP WBITTBN INSTBUMENT ADHHTED DT 

KOT DENIED ON OATH. 

Upon the plea of the general issue in an action 
upon any written instrument, under seal or without 
seal, the plaintiff shall not be put to the proof of 
the execution of the instrument or the handwriting 
of the defendant, unless the defendant or some one 
in his behalf shall file and serve a copy of an affi- 
davit denying the same, and this rule shall apply 
in actions brought against indorsers as well as other 
parties, and shall also apply in favor of a defend- 
ant in cases where claims by way of set-off are in- 
sisted upon by him. Such affidavit shall be filed, 
when by the defendant, with the plea, and when 
by the plaintiff, within ten days after service of the 
specific set-off claimed ; but the court may, upon 
proper showing, enlarge the time for filing such 
affidavit. 
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Pegg V. Biddleman, 5 Mich., t6; Hoard ▼. 
LHtle, 7 Mich,. 468; 10 Mich., 113; Burson v. 
Huntington, Bl Mkh.^ 415; Hunter v. Parsons, 
£2 Mich., 96; Gibbs v. Linabury, S2 Mich., 479; 
Spicer v. Smith, 23 Mich., 96; McOormick v. 
Bay City, 23 Mich., 457; Clay F. & M. Ins, Co. 
V. Huron Salt & Lumber M'fg Co., 31 Mich. ^ 
346; Thomas v. Clark, 2 McLean, 194; Pratt 
V, Willard, 6 McLean, 27; Benedict v. Maynard, 
6 McLean, 21; Hunley v. Willis, 5 P&rU, 157; 
Pickering v. Pulsifer, 4 Oilman, 82; Prye v. 
Menklns, 15 lU., 339; Pursley v. Morrison, 7 Ind.^ 
356; Hoefgar v. Harrison, 7 Ind.^ 594; Somers v. 
Harris, 16 Ohio, 262. 

29 

COMMISSIONS. 

Commissions to take the depositions of witnesses 
residing without the district, or more than one him- 
dred miles from the place of trial, may issue in all 
cases where necessary when any case is at issue, 
or in default, bv consent of the parties in writing, 
or by order oi the court in term, or of a judge 
thereof in vacation. 

The interrogatories to be attached to such com- 
mission shall be settled by a judge or commissioner 
of this court, and the proceedings upon the settle- 
ment of such interrogatories, and upon the execu- 
tion and return of such commission shall conform 
in all respects to the practice of the courts of this 
State. 

Wellford v. Miller, 1 Or. 0, 0., 4S5; Dunlaps 
V, Munroe, 1 Or. 0. 0. 536; Irving v. Sutton, 1 
Or. 0., 575; GusHne v. Ringgold, 4 Or. C. C, 
191; Prevail v. Bache, Adm*r, 5 Or. O, O., 4^; 
Vanstophorst v. Maryland, 2 DaXL, 401; Con- 
ningham v. Otis, 1 GfaU., 166; U. 8. v. Parrott, 
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1 McAl, 447; Peters v. Prevost, 1 Paine, $7; 
Keene v, Meede, Ex'r. S Pet.^ 1; Stein v. 
Bowman, 13 Pet, 209; Lessee of Hhoades, etc., 
▼. Selin, 4 Waeh. O, C, 716. 

30 

OBJECmONS TO DEPOSITIONS, WHEN TO BE HADS. 

All objectioDS of form as to the taking of depo- 
sitions to be read in evidence, shall be filed in -writ- 
ing before the cause is called for trial. 

U. S. V. One Case of Hair Pencils, 1 Paine, 
400; Hoeey v. White Pigeon Beet Sugar Co., 1 
Doug,, 19S, 4 Mich., 664; Facey v. Otis, 11 Mieh., 
£1S; Angell v. Rosenbury, 12 Mich., 24I; Cook 
y. Bell, 18 Mich,, S87; Parsons v. Dickinson, SS 
Mich., 66. 

81 

NOTICES or TRIAL. 

Notices of trials of all civil issues of fact, and 
of the hearing of all appeals from the District 
Court, shall be served at leaet fourteen days before 
the first day of the term of court at which the trial 
is intended to be had. Issues of law may be 
brought on at any time upon five days' notice. 
Notice of the trial of issues of fiict in cases re- 
moved from a State oourt before the first day of a 
term may be served at any time fourteen days be- 
fore a copy of the record is required to be entered 
in this court. 

Small y. Edrick, 6 Wend,, 187; Dousman v 
O'Malley, 1 Dmg., 450; Storey y. Child, 2 Mich., 
107; Brushaber y. Stegemann, 22 Mich,^ 199, 

82 

NOTES OF ISSUE. 

In all civil cases where a party or attorney de- 
sires that a case may be placed on the docket for 
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any term, for trial or argument, he shall file with 
the clerk the proper note of issue at least eight 
days before the commencement of such term. Such 
note of issue shall state the names of the parties 
and their attorneys, and the class of the docket to 
which the case belongs. 

33 

CALENDARS, HOW MADE UP. 

Previous to each term the clerk shall prepare a 
calendar of civil cases for said term, and cause the 
jsame to be printed. 

Appeal cases shall be entered under the head of 
"Appeal Cases " in the order of filing the appeal 
in each case, and shall stand first upon the docket 

All cases in which issues of &ct have been joined, 
and notes of issue filed, shall be separately arranged 
under the head of " Issues of Fact," in the order 
of the dates of issue. Cases for assessment shall 
be arranged separately under the head of " Impar- 
lances." Cases in which issues of law have been 
joined, under the head of " Issues of Law." 

34 

INQUESTS. 

The plaintifi* in any action of covenant, debt, or 
assumpsit, on money bonds, promissory notes, or 
bills of exchange commenced hereafter, at issue as 
well as default, may have the same called out of its 
order on the calendar, and an inquest taken and 
judgment rendered thereon at the opening of the 
court on any day of the term aft«r the first, in all 
cases where parties ore sued in their individual ca- 
paeity ; unless the defendant, or his attorney shall, 
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before the first day of the term, have filed an affi- 
davit of merits, and served a copy thereof on 
plaintifr's attorney ; provided the intention of the 
plaintiff to take an inquest under this rule be ex- 
pressed in the notice of trial. 

Gurney v. Hoge, 6 Blatch,, 499; Cromwell v. 
Van Rensselaer, 3 Ctno. , 346;. Fitzhugh v. Tniax, 
1 mu, 644; Meech v. Calkm, 4 BiU, 6$4; Philips 
V. Blagge, S Johns. ^ 14I; Robb v. Moffatt, 3 Johns,, 
S58. S Johns,, 449; Connor v. Titus, 5 Johns., S56; 
Wilkes V. Hotchkiss, 6 Johns., 360; Geib v. 
Icard, 11 Johns., 82; Brown v. St. John, 19 Wend,, 
617; Brownell v. Marsh S$ Wend,, 636; Brown 
v. Cowel, $ Doug., 432; People ex reL Begole v. 
Judge Ionia Circuit, 32 Mich. , 61. 

85 

MOTIONS FOR CONnNUANCOB, 

No motion for the continuance of a cause shall 
be heard after the first day in term, unless a suffi- 
cient excuse is shown for the delay. And on every 
application by a party for the continuance of a 
cause for the absence of a witness, the party so ap- 
plying shall state, in addition to the usual requi- 
sites, the fiicts which he expects to prove by the 
absent witness, and shall also state with particular- 
ity the diligence he has used to procure his attend- 
ance. In case it is admitted by the opposite party 
in a civil cause that the witnesses named would, if 

§ laced on the stand, testify as stated in such affi- 
avit, the motion for a continuance shall be denied, 
unless the court, for the furtherance of justice, 
shall deem a continuance necessary. 

Smith V. Potts, 1 Or. G. C, 123; Manning v. 
Jamesson, 1 Cr, G. G., 285; Norwood v. Sutton, 
1 Or, 0, C„ 327; Woods v. Young, 1 Or, O. (7., 



20 COMMON LAW BUIiBB. 

$46; Union B'k of Georgetown v Biggs, jf Or. 
a a, e04; Higgs v. Heugh, S Or. GTG., IJiS; 
Fowle V. Bowie, S Or. C. 0. , S6B; Byrne's Lessee 
V. Irvine, 9 DaM.^ 383; Smith v. Barker, 3 Bay, 
S80; Anonymous, 3 Day, 308; Read v. Haynie, 
Eemp,y 700, Warburton v. Aken, 1 ?Ic.Lcaiij 
460; Stedman y. Hamilton, 4 McLean, 638. 

86 

FLACniFF MAT DISCONTINUE AGAINBT ANY DB- 

FENDANT. 

When an action founded on contract ifl brought 
against several persons, the plaintiff may, at any 
time before the final submission of the cause, 1>e 
allowed to discontinue as against any of the de- 
fendants, upon the payment of costs to them, as in 
case of non-suit, and on such other terms as the 
court shall direct ; and the plaintiff may thereupon 
amend his declaration, and proceed against the 
other defendants in like manner as if the action 
had been originally brought against them alone. 

Winslow V. Herrick, 9 Mich., 380; Yawkey v. 
Blchardson, 9 Mich., S29; Andre v. Fitzhugh, 18 
Mich., 93; Ballon v. Hill, S3 Mich., 60. 

37 

STENOGRAPHERS. 

Whenever either party to a civil action shall de- 
sire a shorthand report of the testimony or of any 
proceedings therein, and the court shall deem the 
cause a fit one to be reported, the court will direct 
ftiU phonographic notes of the same to be taken, 
and to be, if desired by the parties to said cause, 
or by the court, forthwith fairly transcribed, the 
charges for the taking of said phonographic notes, 
or any transcription thereof, to be fixed by the 
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court, and forthwith to be paid under the order of 
the court, by the party requesting the same, or by 
both parties, equally, when such transcription shall 
be desired by the court, or by both parties. 

Said charges for such notes and transcriptions 
shall be allowed and taxed in the bill of costs in 
said cause, as proper disbursement. 

JR. S., Sec. 918. 

88 

MOTIONS FOR NEW TRIAL. 

Motions for new trial, with the reasons on which 
they are founded, shall be made within two days 
after the rendition of the verdict, in the case of a 
trial by jury ; and where the cause has been tried 
by the court, two days after the decision of the 
court 

People V. Bay County Circuit Clerk, 14 Mich,, 
169; People v. Judge Wayne Circuit, BO Mwh,^ 
t90. 

30 

MOTIOKS m ARREST OF JUDGMENT. 

Motions in arrest of judgment shall be made 
within the same time as motions for new trial, ex- 
cept when a motion for a new trial has been inter- 
posed and overruled; and then within two days 
after the motion is overruled. 

40 

WRITS OF EXECUTION. 

Writs of execution or final process may be made 
returnable like mesne process, on the first Tuesday 
of any month, or anv day in term, but such write 
shall not be returnable in less than sixty days from 
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the date of issuing the same. In the levy and ad- 
vertisement, as well as on all sales of real or personal 
estate hereafter to be had by virtue of said writs of 
execution issuing out of this court, the proceedings 
thereon shall in all respects be in conformity with 
the laws of the State of Michigan and the practice 
of the courts of said State, and the parties to such 
execution shall be entitled to the same rights and 
privileges given to them by virtue of the laws and 
practice aforesaid, the marshal and his deputies 
performing all the duties incumbent on the sheriff 
and his deputies under said laws and practice. 

Beers v. Haugbton, 1 McLean, S$6; Beers v. 
Haughton, 9 Pet, S29; Lane ▼. Townsend, Wart^ 
$86; Wyman v. Southard, 10 Wheat,, 1; U. a 
Bank v. Halstead, 10 Whsat., 61. 

41 

SELECfnOlT OF JUBQSS. 

The clerk and marshal shall, on the second 
Monday of November of each year, select not less 
than two hundred persons from different counties 
in tfie district — citissens of Michigan qualified to 
serve as jurors, to act as such for the ensuing year, 
and the names of such persons shall be placed in a 
box, to be kept under lock and key by the derk, 
and at least twenty days before each term the clerk 
and marshal shall, in presence of the district attor- 
ney, impartially, and without prejudice or fevor, 
draw out of the box the names of twenty-three 
such qualified citizens as grand jurors, and the 
names of twenty-four such qualified citizens as tra- 
verse jurors, in obedience to the venire which shall 
be issued commanding the marshal to summon the 
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flame. Buch persons so drawn to serre as grand or 
traverse jurors, shall be summoned by the marshal 
or his duly qualified deputies, in person, or by let- 
ter directed to the place of residence of the iuror, 
and the venire shall be returned at such day m the 
term, and on such hour in the day as the judge di- 
recting it shall designate. A list of the <&awn 
jurors shall, on the day of the drawing, be filed by 
the clerk in his office, subject to the mspection of 
the parties interested in the same. A fist of the 
persons whose names are placed in the box, as 
above provided, shall also be kept on file in the 
clerk's office, and no person shall be drawn or serve 
as a juror (except as talesman in a particular case), 
whose name does not appear upon such list. 

The clerk shall also keep a list of all jurors at- 
tending at any term of this court alphabetically 
arranged which shall be present at the drawing, 
and u the name of a juror who shall have at- 
tended as such within two years shall be drawn, a 
minute of such &.ct shall be entered, the name de- 
stroyed, and another name drawn. 

U. 8. V. Douglass, SBlatcK, fi08; U. 8. v. Reed, 
t Elatch, 435; Alston v. Manning, OhoM, 460, 
4. McLeanh, 105, U. S. v. Wilson, 6 McLean, 6O4, 
IS Wad,, 4^4y U. 8. v. CoUins, 1 Woodt, 499; U. 
8. T. Hammond, If Woods, 197, 

42 

DRAWING OP JUROSa 

The drawing of jurors shall be conducted as fol- 
lows: 

1. The derk shall shake the box containing the 
names of jurors selected and placed therein as 
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specified in rule 41, so as to mix the slips of paper 
upon which said names are written as much as pos- 
siole. 

2. The marshal shall then publicly draw out oi 
said box so many of said slips of paper containing 
such names as shall be necessary for grand jurors, 

and 80 many as shall be nece^i^T for petit jurox^ 
as specified in rule 41. 

3. A minute of the drawing shall be kept by 
the clerk, in which shall be entered the name con- 
tained on every slip of paper so drawn, before any 
other slip shall be drawn. 

4. If after the drawing the whole number re- 
quired for grand or petit jurors the name of any 
person shaU appear to have been drawn who is 
dead, or become insane, or who has permanently 
removed from the district, to the knomedge of any 
of the attending ofiicers, an entry of such met shall 
be made in the minutes of the drawing, and the 
slip of paper containing such name sludl be de- 
stroyed. 

5. Another name shall then be drawn in place 
of that contained on the slip of paper so destroyed, 
which shall, in like manner, be entered on the min- 
utes of the drawing. 

6. The same proceedings shall be had as often 
as may be necessary until the whole number of ju- 
rors required shall have been drawn. 

7. The minutes of the drawing shall then be 
signed by the clerk and the attending officers, and 
filed in the clerk's office, as required by rule 41. 

8. Separate writs of venire fdcias for the sum- 
moning of the persons so drawn for grand jurors, 
and of those drawn for petit jurors, shall be forth- 
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i^ilih isBued b^ the clerk and delivered to the mar- 
fihal of the district. Separate lists of the names of 
the persons so drawn, specifying their places of 
residence, shall also be prepared by the derk and 
delivered to the marshal, together with the said 
mrxits. 

43 

OATHS AND APFIDAVITa 

Jurats and affidavits to be used in this court 
may be verified before the clerk of any court of 
record, or before any notary public, provided, how- 
ever, diat when such derk or notary is a non-resi- 
dent of the district, his signature shall be attested 
by his official seal. 

44 

RULES OF STATE COURTS. 

In cases where no special provision is made by 
these rules, the statutes and the rules of the circuit 
oourts of this State shall govern the proceedings in 
this court. 
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1 

Hereafter the trial of issues of feet in civil cases 
will not be assigned out of order on the calendar 
unless demanded by some exigency. 

BANKRUPT 0ASB8. 

Bankrupt cases ordered under section 41 of the 
bankrupt act to be tried by a jury will have prece- 
dence, and be placed at the heaa of the calendar 
for trial in the district court 

FntsT cAUi or calendab. 

There will be a preliminary call of the calendar 
on the first Tuesday of the term, on which day ap- 
plications for continuance must be presented. All 
issues of fact in civil cases in which neither side is 
represented by some one in court to speak for the 
case, will be ordered continued for the term under 
this call. 

SBCX>NI> CALL OF CALENDAR. 

A peremptory call of issues of fact will be^ at 
tiie opening of the court on the first Wednesday of 
the term, and be proceeded with in their order on 
the calendar. Four cases each day, and no more, 
will be on call. Under this call cases must be dis- 
posed of for the term, unless for some unforeseen 
and unavoidable reason further time is given, in 
which event the cause will go to the foot of the 
calendar, unless otherwise or<fered by the court 
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AHYASKJTSa OASES OUT OF THBTB ORDER. 

Whenever there is opportunity, and both sides 
consent, jury and non-jury cases may be advanced 
and tried out of their order. 

orhohal gases. 

Crinunal trials in the circuit and in the dfetrict 
court will begin with the conclusion of trials of 
civil cases. 

MOnOVB AKD liAW ISSUES. 

Saturday of each week, so far as necessary, will 
be devoted to hearing issues of law and motions. 

2 

THE ABGUMHNT OF CASES. 

Counsel will be limited to fifteen minutes in the 
opening statement of the case, and to one hour on 
a side in summing up the facts, unless the court en- 
larges the time. 

3 

DAY OF HEABINa. 

After the active business of the term is ended 
and the jury discharged, motions and applications 
to the court or judge will be heard only on Tues- 
days of each week, unless some exigency demands 
earlier action. In case of the absence of the 
judge on any Tuesday, motions for hearing will 
sj^od continued until such Tuesday as the judge 
9hall be present. 



GENERAL EQUITY RULES 

PRESCRIBED BY THE SUPREME COURT. 



JANUARY TERM, A. D. 1842, 



PRELIMINARY REGULATIONS. 

1 

The circuit courts, as courts of equity, shall be 
deemed always open for the purpose of filing bills, 
answers, and other pleadings, for issuing and re- 
turning mesne and final process and commissions, 
and for making and directing all interlocutory mo- 
tions, orders, rules, and other proceedings, prepara- 
tory to the hearing of all causes upon their merits. 

Ewing V. Blight, 1 Fhila., 576, 

2 

The clerk's office shall be open, and the clerk 
shall be in attendance therein, on the first Monday 
of every month, for the purpose of receiving, en- 
tering, entertaining, and disposing of all motions, 
rules, orders, and other proceedings, which are 
grantable of course and applied for, or had by the 
parties, or their solicitors, in all causes pending in 
equity, in pursuance of the rules hereby prescribed. 
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Any judge of the circuit court, as well in vaca- ! 
tion as in term, may, at chambers, or on the rule • 
days, at the clerk's office, make and direct all such * 
interlocutory orders, rules and other proceedings, 
preparatory to the hearing of all causes upon their 
merits, in the same manner and with the same effect 
as the circuit court could make and direct the same 
in term, reasonable notice of the application there- 
for being first given to the adverse party, or his so- 
licitor, to appear and show cause to the contrary 
at the next rule day thereafter, unless some other 
time is assigned by the judge ^r the hearing. 



AU motions, rules, orders ajid oth^ proceedings 
made and directed at chambers, or on rule days at 
the clerk' s office, whether ^cial or of course, 'shall 
be entered by the clerk in an order book, to be 
kept in the clerk's office, on the day when they are 
made and directed ; which book shall be open, at 
all office hours, to the free inspection of the parties 
in any suit in equity, and their solicitors. And 
except in cases where personal or other notice is 
specially required or directed, such entry in tiie or- 
der book shall be deemed sufficient notice to the 
parties and their solicitors, without fiirther service 
thereof, of all orders, rules, acts, notices, and other 
proceedings entered in such order book, touching 
any and all the matters in the suits to and in which 
they are parties and solicitors. And notice to the 
solicitors shall be deemed notice to the parties for 
whom they appear and whom they represent, in all 
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cases where personal notice on the parties is not 
otherwise specially required. Where the solicitors 
for all the parties in a suit reside in or near the 
same town or city, the judges of the circuit court 
iway, by rule, abridge the time for notice of rules, 
orders, or other proceedings, not requiring personal 
service on the parties, in meir discretion. 

U. S. V. Parrott, 1 McAL,. U7; McLean v. La- 
fayette Bank, S McLean, SOS; Newby t. Or. 
Gent. R. Co., i 8aw,^ 6S, 



All motions and applications in the clerk's office 
for the issuing of mesne process and final process 
to enforce and execute decrees ; for filing buls, an- 
swers, pleas, demurrers, and other pleadings ; for 
making amendments 1k> bills and answers ; for tak- 
ing bills pro conf^sso ; for filine exertions, and for 
other proceedings in the clei^^s office, which do 
not, by the rules hereinafter prescribed, require any 
allowance or order of the court, or of any judge 
thereof, i^all be deemed motions and applications, 
grantable of course by the clerk of the court 
But the same may be suspended, or altered, or re- 
scinded, by any judge of the court, upon special 
cause shown. 

. e 

♦» • 

. All motions for rules, or orders and other pro- 
ceedings, whicli are not grantable of course, or 
without notice, shall, unless a difierent time be as- 
signed by the judge of the court, be made on a 
rule day, and entered in the order book, and shall 
be heard at the rule day next after tiiat on which 



the inotion k made. And if the adverse party, or 
lus solicitor, shall not then appear, or shall not 
show good cause against the same, the motiMi may 
be hesurd by any judge of the court ex parte, and 
granted, as if not objected to, or refused^ m his dis- 
cretien. 

PROCESS. 



The prooesB of sabpoena shall constitute Die 
proper mesne process in all «uitB in equity, in the 
first instance, to require the defendant to appear 
and answer the exi^ncy of the bill ; and unless 
otherwise provided m these rules, or specially or- 
dered by me rircmt court, a writ of attachment, 
and, if the defendant can not be found, a writ of 
sequestration, or a writ of assistance to enforce a 
delivery of possession, as the case may require, 
shall be the proper process to issue for the purpose 
of compelling obeoience to any interlocutory or 
final order or decree of the court. 

Picquet v. Swan, 6 Mas,, S6. 

8 

Final process to execute ai^ deeiwe may, if the 
decree be solely for the payment of money, be hj 
a writ of exeoution, in the fonn used in the circuit 
court in suits at common law in actions -of assump- 
sit. If the decree be for the performance of any 
specific act, as, for example, for the execution of a 
conveyance of land, or ttie delivering up of deeds 
•or other documents, the decree shall, in all cases, 
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— — . - .. -  

preBcribe the time within which the act shall be 
done, of which the defendant shall be bound, with- 
out' fturther service, to take notice; and upon affi- 
davit of the plaintiff, filed in the clerk's office, 
that the same has not been complied with witiun 
the prescribed time, the clerk shall issue a writ of 
attachment against the delinquent party, from 
which, if attached thjereo^, ^he shall not be dis- 
charged, unless upon a 61II compliance with the 
decree and the payment of all costs, or upon a 
special order of the court, or of a judge thereoi^ 
upon motion and affidavit, enlarging the time for 
the performance thereof. If the delinquent party 
can. not be foumd, a writ of sequestration shall issue 
against his estate, upon the returi^ of nan est in- 
ventus, to compel obedi^uce to the decree. 

9 

When any decree or order is for the deHvery of 
possession, upon proof made by affidavit of a de- 
mand and refusal to obey the decree or order, the 
party prosecuting the same shall be entitled to a 
writ of assistance from the clerk of the court. 

10 

Every person not being a party in any cause, 
who has obtained jan order, or in whoee mvor an 
order shall have been made, shall be enabled to 
enforce obedience to such order by the same pro- 
cess as if he were a party to the cause; and 
every person, not being a party in any cause, 
against whom obedience to any' order of the court 
may be enforced, shall be liable to the same pro- 
cess for enforcing obedience to such ord^ as if fae 
were a party in the cause. 
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SERVICE OF PROCESS. 

11 

No prooesB of subpoena shall issue firom the 
clerk's office in any suit in equity, until the bill is 
filed in the office. 



12 

Whenever a bill is filed, the clerk shall issue the 
process of subpoena thereon, as of course, upon the 
application of the plaintiff; which shall be return- 
aole into the clerk's office the next rule day, or 
the next rule day but one, at the election of the 
plaintiff, occurring after twenty days firom the time 
of the issuing thereof. At the bottom of the sub- 
poena shall be placed a memorandum, that the de- 
fendant is to enter his appearance in the suit in 
the clerk's office, on or before the day at which the 
writ is returnable ; otherwise the bill may be taken 
pro confess©. Where there is more than one de- 
fendant, a writ of subpoena may, at the election of 
the plaintiff, be sued out separately for each de- 
fendant, except in the case of husband and wife 
defendants, or a joint subpoena against all the de- 
fendants. 

13 

The service of all subpoenas shall be by a deliv- 
ery of a copy thereof, by the officer serving the 
same, to the defendant personally, or by leaving a 
copy thereof at the dwelling-house or usual place 
of abode of each defendant, with some adult per- 
son who is a member or resident in the &mily. 
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Ward V. Seabry, 4 Tra«A., ^5; Ward ▼. Se^ 
bring, 4. Wash. , 471^; Sawyer v* Gilh 5 Tf. <ft Jf., 
97; H^slop V. Hoppock, 6 Btn., 5S3; Weiberg 
V. The St. Oloff, 2 Pet AdmCy, J^8; Segee v. 
Thomas, 3 Blatch. , 11; Robinson v. Cathcart, 2 
Or, G. G., '590; Doe ex dem. v. JcdnHHon, ^ Me- 
Lem, S23; K'y- Silv. IVTg Co. v. Day, 2 Saw., 
468; Hitner v. Suckley. S Wash,, 4B5; Read v. 
Consequa, 4 Wash., 174; Eckert v. Baaert, 4 
Waslt., S70. 

14 

I 

. Whenever any subpcana shall be returned not 
executed as to any d^endant, the plaintiff' shall be 
entitled to another subpcana, toties quoties,. against 
such defendant, if he shall require it, until due ser- 
vice is made. 

16 

The service of all process, mesne and final, shall 
be by the marshal of the district, or his deputy, or 
by some other person specially appointed by the 
court for that purpose, and not otherwise. In the 
latter case, the person serving the process shall 
make affidavit thereof. 

Jobbins- v. Montague, S Ben;, J^Sl^ 

16 

Upon the return of the subpoena, as served and 
executed upon any defendant, the clerk shall enter 
the suit upon his^ docket a& pending* in tJie court, 
and shall state the time of the entry. 



1 
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APPEARANCE. 

17 

The appearance day of the defendant shall be 
the rule day, to which the subpoena is made return- 
able ; provided he has been served with the process 
twenty days before that day ; otherwise, his appear- 
ajice day shall be the next rule day succeeding the 
rule day when the process is returnable. 

The appearance of the defendant, either person- 
ally or' by his solicitor, shall be enteied in the order 
book, on the day thereof, by the derk. 

BILLS TAKEN PRO CONFESSO. 

18 

It shall be the duty of the defendant, unless the 
time shall be otherwise enlarged for cause shown, 
by a judge of the court, upon motion for that pur- 
pose, to file his plea, demurrer, or answer to the 
bill, in the clerk^s office, on the rule day next suc- 
ceeding that of entering his appearance. In de- 
fault tnereof, the plaintiff may, at his election, 
enter an order (as of course) in the order book, 
that the bill be taken pro confesso ; and thereupon 
the cause shall be proceeded in ex parte, and the 
matter of the bill may be decreed by the court, at 
the next ensuing term thereof, accordingly, if the 
same can be done without an answer, and is proper 
to be decreed ; or the plaintiff, if he requires any 
discovery or answer to enable him to obtain a 
proper decree* shall be entitled to process of attach- 



ment against the defendant to compel an answer; 
and the defendimt 's^hall not, when arrested upon 
such process, be dischai^ed therefrom, unless, upon 
filii^g his answer, or ot;herwise complying with, siich 
' order, as 4;he court, or a judge thereof, may direct, 
as to pleading to or fully answering the bill within 
a period to be fixed by the court, or judge, and 
undertaking to speed the cause. 

O'Hara v. McConnell, 9S U. 8. 160, 

18 

When the bill is taken pi'o confesso, the court 
may proceed to a decree at 'Che next ensuing term 
thereof, and such a decree rendered shall be abso- 
lute, unless the court shall, at the same term, set 
aside the same, o*r enlarge the time for filing the 
answer, upon cause shown upon motion and affi- 
davit of the defendant. And no such motion shall 
be granted, unless upon the payment of the costs 
of the plaintiff in the suit up to that time, or such 
part thereof as the court shall deem reasonable, 
and unless thfe defendant shall undertake to file his 
answer within such time as the court shall direct, 
and ^bmit to such other terms as the court shall 
direct for the purpose of speeding the cause. 

Scott V. Blaine, Bald., 287; Alien v. Tlionuu, 
1 Or. C. C, 294; Stewart v. Smith, B Or. C. 
G.y 615; McMicken v. Perin, 18 Haw., 507; 
Kemball v. Stewart, J McLean, SS2; Piatt v. 
Oliver, 2 McLean, 281, 28S; Lincoln v. Tower, £ 
McLean, 487; Fellows v. Hall, S McLean, 281; 
Cameron v. McRoberts, S Wheat., 691; Suydam v. 
Beals, 4 McLean, 12; Read v. Consequa, 4 Wcuh. 
O: a, 176; iPendleton v. Evan's Ex'rs, 4 Wath. C. 
C.,SS6; Pendleton v. Evan's Ex'rs, 4 Wask. a 
a, S9L 
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FRAME OF BILLS. 

20 

Every bill, in the introductory part thereof, 
shall contain the names, places of abode, and citi- 
zenship of all the parties, plaintiflfe, and defendants, 
by and against whom the bill is brought. The 
form, in substance, shall be as follows : " To the 
Judges of the Circuit Court of the United States 
for the District of , A. B., of , and a citi- 
zen of the State of , brings this, his bill, 

against C. D., of , and a citizen of the State of 

, and E. F. of , and a citizen of the State 

of . And thereupon, your orator complains, 

and says that," etc. 

Dodge V. Perkins, 4 Mason, 4S5; Jackson v. 
Ashton, 8 Pet 448; K'y Silv. M'g Co. ▼. Bay, £ 
JSaw., 468. 

21 

The plaintiff, in his bill, shall be at liberty to 
omit, at his option, the part which is usually called 
the common confederacy clause of the bill, aver- 
ring a confederacy between the defendants to injure 
or defraud the plaintiff; also what is commonly 
called the charging part of the bi}l, setting forth 
the matters or excuses, which the defendant is sup- 
posed to intend to set up by way of defense to the 
bill ; also, what is commonly called the jurisdio- 
tion clause of the bill, that the acts complained of 
are contrary to equity, and that the defendant is 
without any remedy at law ; and the bill shall not 
be demurrable therefor. And the plaintiff may, in 
the narrative or stating part of the bill, state and 
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avoid, by counter-averments, at his option, any 
matter or thing which he supposes will be insisted 
upon by the defendant, by way of defense or ex- 
cuse to the case made by the plaintiff for relief. 
The prayer of the bill shall ask the special relief to 
which the plaintiff supposes himself entitled, and 
also shall contain a prayer for general relief; and 
if an injunction, or a writ of ne exeat regno, or 
any other special order pending the suit is required, 
it shall also be specially asked for. 

Perry v. Corning, 7 Blotch,, 195; Dunham v. 
Eat. &Ham. R. R. Co.,i Bond, 49S; Geor^av. 
Braiseford, 2 Dall., 405; Taylor v. Merch. Fire 
Ins. Co.,P How,, 390; Spoon er v. McConnell, 1 
McLean, 337; Smith v. Foxall, ;? PeiJ. , 595; Union 
Bank of Georgetown v. Geary, 5 Pet, 99; Har- 
rison V. Nixon, 9 Pet,, 483; Boone v. Chiles, 10 
Pet. , 177; Walden v. Bodley, U P^U 156; Hob- 
son V. Me Arthur's Heirs, 16 Pet, 182; Washing- 
ton R. R V. Bradleys, 10 Wall,, fi99; Wilson v. 
Graham, 4 TTosA., 53, 

22 

If any person, other than those named as de- 
fendants in the bill, shall appear to be necessary 
or proper parties thereto, the bill shall aver the 
reason why they are not made parties, by showing 
them to be without the jurisdiction of the court, 
or that they cannot be joined without ousting 
the jurisdiction of the court as to the other paa> 
ties. And as to persons who are without the juris- 
diction, and may properly be made parties, the bill 
iiuiy pray that process may issue to make them 
parties to the bill, if they should come within the 
jurisdiction 
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Abbot V. Am. H'd Rub. Co., 4 Bl C. 0., 489; 
Bunce v. Gallagher. S Bl. C. (7., 4^1/ Barney v. 
Baltimore City, 6 WaM., 280; Hoe v. Wilson, 9 
WaU., 501. 

23 

The prayer for process of subpoena in the bill 
shall contain the names of all the defendants 
named in the introductory part of the bill, and if 
any of them are known to be infants, under age, or 
otherwise under guardianship, shall state the fact, 
so that the court may take order thereon as justice 
may require, upon the return of the process. If 
an injunction, or a writ of ne exeat regno, or any 
other special order pending the suit, is asked for 
in the prayer for relief, that shall be sufficient 
without repeating the same in the prayer for pro- 
cess. 

24 

Every bill shall contain the signature of counsel 
annexed to it, which shall be considered as an 
affirmation on his part that, upon the instructions 
given to him, and the case laid before him, there is 
good ground for the suit, in the manner in which 
it is framed. 

Roach V. Hulings, 6 Or. 0. 01, 6S7; D wight 
V. Humphreys, S McLean, I04, 

25 

In order to prevent unnecessary costs and ex- 
penses, and to promote brevity, succinctness, and 
directness in the allegation of bills and answers, 
the regular taxable costs for every bill and answer 
shall in no case exceed the sum which is allowed 
in the State Court of Chancery in the district, if 
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any there be ; but if there be none, then it shall 
not exceed the sum of three dollars for every bill 
or answer. 

SCANDAL AND IMPERTINENCE IN BILLS. 

26 

Every bill shall be expressed in as brief and 
succinct terms as it reasonably can be, and shall 
contain no unnecessary recitals of deeds, doca- 
ments, contracts, or other instruments, in haec 
verba, or any other impertinent matter, or any 
scandalous matter not relevant to the suit. If it 
does, it may, on exceptions, be referred to a master 
by any judge of the court for impertinence or 
scandal, and if so found by him, the matter shall 
be expunged at the expense of the plaintiff^ and 
he shall pay to the defendant all his costs in the 
suit up to that time, unless the court, or a judge 
thereof, shall otherwise order. If the master sliall 
report that the bill is not scandalous or imperti- 
nent, the plaintiff shall be entitled to all costs oc- 
casioned by the reference. 

Nourse v. Allen, ^ Blatch., S76; Perry v. Com- 
ing, 7 Blatch., 195; Capen v. Flesher, / Bond, 
J^JfO; Gaines v. Chew, 2 How., 619; Oliver v. 
Piatt, S How. , SSS; McLean v. Lafayette Bank, 
S McLean, 415; Gier v. Gregg, 4 McLean, Wt; 
Gr is wold v. Hill, jf Paine, 390; Langdon v. God- 
dard, S Story, IS; Wood v. Mann, 1 Sum., 679. 

27 

No order shall be made by any judge, for refer- 
ring any bill, answer, or pleading, or other matter, 
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or proceeding depending before the court for scan- 
dal or impertinence, unless exceptions are taken in 
writing, and signed by counsel, describing the par- 
ticular passages which are considered to be scan- 
dalous or impertinent ; nor unless the exceptions 
shall be filed on or before the next rule day after 
the process on the bill shall be returnable, or after 
the answer or pleading is filed. And such order, 
when obtained, shall be considered as abandoned, 
unless the party obtaining the order shall, without 
any unnecessary delay, procure the master to ex- 
amine and report for the same on or before the 
next succeeding rule day, or the master shall cer- 
tify that ftirther time is necessary for him to com- 
plete the examination. 

Oliver v. Piatt, S R<m,, SSS; Nelson v. Hill, 5 
How., 1S7; Surget v. Byers, Hempst^ 716; U. B. 
V. Sturges, 1 Faine^ 626. 

AMENDMENTS OF BILLS. 

28 

The plaintifi" shall be at liberty as a matter of 
course, and without payment of costs, to amend 
his bill in any matters whatsoever, before any copy 
has been taken out of the clerk's oflice, and in any 
small matters afterwards, such as filling blanks, 
correcting errors of dates, misnomer of parties, 
misdescription of premises, clerical errors, and 
generally in matters of form. But if he amend 
in a material point (as he may do of course), after 
a copy has been so taken, before any answer or 
plea, or demurrer to the bill, he shall pay to the 
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defendant the costs occasioned thereby, and shall, 
without delay, furnish him a fair copy thereof, free 
of expense, with suitable references to the places 
where the same are to be inserted. And if the 
amendments are numerous, he shall furnish, in 
like manner, to the defendant, a copy of the whole 
bill, as amended ; and if there be more than one 
defendant, a copy shall be furnished to each de- 
fendant affected thereby. 

Capen v. Flesher, 1 Bond, 44O; Shields v. Bar- 
row, 17 How,, ISO; Holmes v Heirs of Trout, X 
McLeom, 1; Lon^worth v. Taylor, 1 McLean 
514; Walden v. Bodley, 14 Pet, 166; Peiree ▼. 
West's Ex'r, S Wash,, S64; Read v. Gonsequa 4 
Wash., 176, 

29 

After an answer, or plea, or demurrer is put in, 
and before replication, the plaintiff may, upon mo- 
tion or petition, without notice, obtain an order 
from any judge of the court, to amend his bill on 
before the next succeeding rule day, upon payment 
of costs, or without payment of costs, as the court, 
or a judge thereof, may, in his discretion, direct. 
But jdler replication filed, the plaintiff shall not 
be permitted to withdraw it and to amend his bill, 
except upon a special order of a judge of the 
court, upon motion or petition, aft«r due notice to 
the other party, and upon proof by affidavit that 
the same is not made for the purpose of vexation 
or delay, or that the matter of the proposed amend- 
ment is material, and could not, with reasonable 
diligence, have been sooner introduced into the 
bill, and upon the plaintiff's submitting to such 
other terms as njay be imposed by the judge for 
speeding the cause. 
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Fisher v, Rutherford, BcUd., 188; Goodyear v. 
Bourn, S Blatch.,266; Wharton's Ex'rs v. Low- 
rey, S Dall,, 364; Snead v. McCoull, IS How., 
407; Shields v. Barrow, 17 How,, ISO; Hunt v. 
Rousemaniere, S Maaon, S4S; Ross v. Carpen- 
ter, 6 McLecm, $82; ConoUy v. Taylor, 2 Pet,, 
666; Jackson V. Ashton, 10 Pet., 480; Walden 
V. Bodley, 14 Pet., 156; Neale v. Neales, 9 
WaU., 1; Wash. R. R. v. Bradleys, 10 WaU., 
t99; Peirce v. West's Ex'r, S Wash., 364; I>u- 
ponti V. Mussy, 4 Wash., U8; Tufts v. Tufta, 
3 W. & Jf., 457. 

30 

If the plaintiff so obtaining any order to amend 
his bill, after answer, or plea, or demurrer, or after 
replication, shall not file his amendments or 
amended bill, as the case may require, in the clerk's 
office, on or before the next succeeding rule day, 
he shall be considered to have abandoned the same, 
and the cause shall proceed as if no application 
for any amendment had been made. 

MarshaU v. Yicksbarg; 16 WaU., 146. 

DEMURRERS AND PLEAS. 

81 

No demurrer or plea shall be allowed to be 
filed to any bill unless upon a certificate of coun- 
sel that, in his opinion, it is well foimded in point 
of law, and supported by the affidavit of the de- 
fendant that it is not interposed for delay; and, 
if a plea, that it is true in point of fact 

Goodyear y. Toby, 6 Bl, 0, C, 130; Newby 
V. Oregon Cent. R. Co., 1 Saw., 63; Ewing v. 
Blight, 3 Wall. Jr., 134; Sims v. Lyle, 4 Wash., 
301. 
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- - .,_,, . . 

92 

The defendant may, at any time before the bill 
is taken for confessed, or afterwards, with the leave 
of the court, demur or plead to the whole bill, or 
to part of it, and he may demur to part, plead to 
part, and answer as to the residue ; but in every 
case, in which the bill specially charges firaud or 
combination, a plea to such part must be accompa- 
nied with an answer fortifying the plea, and ex- 
plicitly denying the fraud and combination and 
the facts on which the charge is founded. 

Atwill V. Ferrett, 2 Blatcfi., 39; Maxwell 
V. Kennedy, 8 How., 210; Rhode Island v. Mas- 
sachusetts, 15 Pet. , 2S3; Foster v, Swasey, g W. 
& M., 217; Pierpont v. Fowle, 2 W. & M. tS; 
Wisner v. Barnett, ^. WmK, 631; Gallagher's iEx'rs 
V. Roberts, i Wash,, 3^0. 

33 

The plaintiff may set down the demurrer or 
plea to be argued, or he may take issue on the 
plea. If, upon an issue, the facts stated in the plea 
be determined for the defendant, they shall avail 
him as far as in law and equity they ought to avail 

Meyers y. Dorr, 13 Blatch,, ^; Gallagher's 
ExVs V. Roberts, 1 TFosA., 320. 

84 

If, upon the hearing, any demurrer or plea is 
overruled, the plaintiff shall be entitled to his 
costs in the cause up to that period, unless the 
court shall be satisfied that the defendant had good 
ground, in point of law or fact, to interpose the 
same, and it was not interposed vexatiously or for 
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delay. And upon the overruling of any plea or 
denau'rrer, the defendant shall be assigned to an- 
swer the bill, or so much thereof as is covered by 
the plea or demurrer, the next succeeding rule 
day, or at such other period as, consistently with 
justice and the rights of the defendant, the same 
can, m the judgment of the court, be reasoniibly 
done ; in default whereof, the bill shall be taken 
against him pro confesso, and the matter thereof 
proceeded in and decreed accordingly. 

Poultney v. City of Lafayette, S Eoto,, 81, 

36 

K, upon the hearing, any demurrer or plea shaU 
be allowed, the defendant shall be entitled to his 
costs. But the court may, in its discretion, upon 
motion of the plaintiff, allow him to amend his 
bill upon such terms as it shall deem reasonable, 

86 

No demurrer or plea shall be held bad, and 
overruled upon argument, only because such de- 
murrer or plea shall not cover so much of the bill 
as it might by law have extended to. 

Livingston v. Story, 9 Pet,, 6S3; Kirkpatrick 
White, 4 Wash., 595. 

87 

No demurrer or plea shall be held bad and 
overruled upon argument, only because the answer 
of the defendant may extend to some part of the 
same matter as may be covered by such demurrer 
or plea. 
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38 

If the plaintiff shall not reply to any plea, or 
set down any plea or demurrer for argument, on 
the rule day when the same is filed, or on the next 
succeeding rule day, he shall be deemed to admit 
the truth and sufficiency thereof, and his bill shall 
be dismissed, as of course, unless a judge of the 
court shall allow him further time for the purpose. 



ANSWERS. 

89 

The rule, that if a defendant submits to answer, 
he shall answer fully to all the matters of the biU, 
shall no longer apply in cases where he might by 
plea protect himself from such answer and discov- 
ery. And ^the defendant shall be entitled in all 
cases, by answer, to insist upon all matters of de- 
fense (not being matters of abatement or to the 
character of the parties, or matters of form), in bar 
of or to the merits of the bill, of which he may 
be entitled to avail himself by a plea in bar ; and 
in such answer he shall not be compellable to an- 
swer any other matters than he would be compel- 
lable to answer and discover upon filing a plea in 
bar, and an answer in support of such plea, touch- 
ing the matters set forth in the bill, to avoid or 
repel the bar or defense. Thus, for example, a 
bona fide purchaser for a valuable consideratioii, 
without notice, may set up that defense by way of 
answer instead of plea, and shall be entitled to the 
same protection, and shall not be compellable to 
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make any ftirther answer, or discovery of his title, 
than he would be in any answer in support of such 
plea. 

Hardeman v. Harris, 7 How.y 126; Piatt v. 
Oliver, 1 McLean, 295; Mech. Bank of Alex- 
andria V. Lynn, 1 Pet., 376; Boone v. Chiles, 10 
Pet, 179; Brooks v. Byam, 1 Story, 296; Kitt- 
redge v. Pres. Claremont B'k, 3 Story, 690; 
Gaines v. Agnelly, 1 Woods, 238; Samples v. The 
Bank, 1 Woods, 523; Yose v. Reed, 1 Woods, 647. 

40 

It shall not hereafter be necessary to interrogate 
a defendant specially and particularly upon any 
statement in the bill, unless the complainant de- 
sires to do so, to obtain a discovery. 

41 

The interrogatories contained in the interrogat- 
ing part of the bill shall be divided as conveniently 
as may be from each other, and numbered consecu- 
tively 1, 2, 3, etc. ; and the interrogatories which 
each defendant is required to answer shall be speci- 
fied in a note at the foot of the bill, in the form, or 
to the effect following, that is to say : " The de- 
fendant (A, B.) is required to answer the inter- 
rogatories numbered respectively 1, 2, 3," etc. ; 
and the office copy of the bill taken by each de- 
fendant shall not contain any interrogatories, ex- 
cept those which such defendant is so required to 
answer, unless such defendant shall require to be 
ftimished with a copy of the whole bill. 
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Amendment to 41d EquUy Rule (^December Termt 

1871). 

If the complainant, in his bill, shall waive an 
answer under oath, or shall only require an answer 
under oath with regard to certain specified intei^ 
rogatories, the answer of the defendant, though 
under oath, except such part thereof as shall be 
directly responsive to such interrogatories, shall 
not be evidence in his favor, unless the cause be 
set down for hearing on bill and answer only ; but 
may nevertheless be used as an affidavit, with the 
same effect as heretofore, on a motion to grant or 
dissolve an injunction, or on any other incidental 
motion in the cause ; but this shall not prevent a 
defendant from becoming a witness in his own be- 
half under section 3 of the act of Congress of 
July 2, 1864. (iJ. &, «ec. 868.) 

42 

The note at the foot of the bill, specifying the 
interrogatories which each defendant is required 
to answer, shall be considered and treated as part 
of the bill, and the addition of any such note to 
the bill, or any alteration in or addition to such 
note, after the bill is filed, shall be considered and 
treated as an amendment of the bill. 

48 

Instead of the words of the bill now in use, pre- 
ceding the interrogating part thereof, and b^in- 
ning with the words " To the end, therefore," there 
shall hereafter be used the words in the form, or 
to the effect following : " To the end, therefore^ 



OSNIBSAIi SQTJITT BTJUBB. 49 



that the said defendants may, if they can, show 
why your orator should not have the relief hereby 
prayed, and may, upon their several and respective 
corporal oaths, and according to the best and ut- 
moBt of their several and respective knowledge, 
remembrance, information ana belief, full, true, 
direct, and perfect answer make to such of the 
several interrogatories hereinafter numbered and 
Bet forth, as, by the note hereunder written, they are 
respectively required to answer; that is to say : 

" 1. Whether," etc. 

'•• 2. Whether," etc. 

Langdon v. Gh>ddard, S Stcry, IS. 

44 

A defendant shall be at liberty, by answer, to 
decline answering any interrogatory or part of an 
interrogatory, from answering which he might have 
protected himself by demurrer ; and he shall be at 
liberty so to decline, notwithstanding be shall an- 
swer other parts of the bill, from which he might 
have protected himself by demurrer. 

Mech. B'k of Alexandria v. Lynn, 1 Pet, 976. 

45 

No special replication to any answer shall be 
filed ; but if any matter alleged in the answer shall 
make it necessary for the plaintiff to amend his 
bill, he may have leave to amend the same with or 
without the payment of costs, as the court, or a 
judge theroo^ may, in his discretion, direct 
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46 

In every case where an amendment shall be 
made after answer filed, the defendant shall pot in 
a new or supplemental answer, on or before the 
next succeeding rule day after that on which the 
amendment or amended bill is filed, unless the 
time therefor is enlarged or otherwise ordered by 
a judge of the court ; and upon his defiiult, the 
like proceedings may be had as in cases of an 
omission to put in an answer. 

PARTIES TO BILLS. 

47 

In all cases where it shall ai^>ear to the court 
that persons who might otherwise be deemed neoee- 
sary or proper parties to the suit, cannot be made 
parties, by reason of their being out of the juris- 
diction of the court, or incapable otherwise of 
.being made parties, or because their joinder would 
oust the jurisdiction of the court as to the parties 
before the court, the court may, in its discretion, 
proceed in the cause without making such persons 
parties ; and, in such cases, the decree shall be 
without prejudice to the rights of the absent par- 
ties. 

JB. a, Bee. 7S7; Louisville R R Co. y. Letson, 
S How., 666; Shields v. Barrow, 17 JBow,, ISO; 
Shields v. Barrow, 17 How., IM; Hemdon ▼. 
Ridgway, 17 How. , J^6; Connor ▼. Millandon, i9 
How.y 118; Taylor v. Cook, » McLean^ S16; 
Bargh v. Page, ^ McLean, 11: Boremus y. Ben- 
nett, 4 McLean, 22^; Bank of Vicksborg y. fflo- 
comb, i-^i%«., BO. 
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48 

Where the parties on either side are very nu- 
merous, and can not, without manifest inoonvaii- 
ence and oppressive delays in the suit, be all 
brought before it, the court, in its discretion, may 
dispense with making all of them parties, and may 
proceed in the suit, having suihcient parties before 
It to represent all the adverse interests of the 
plaintifl^ and the defendants in the suit properly 
Defore it. But in such cases the decree shall be 
without prejudice to the rights and claims of all 
the absent parties. 

49 

In all suits concerning real estate, which is vested 
in trustees by devise, and such trustees are compe- 
tent to sell and give discharges for the proceeds of 
the sale, and for the rents and profits of the estate, 
such trustees shall represent the persons benefi- 
cially interested in the estate or the proceeds, or 
the rents and profits, in the same manner, and to 
the same extent as the executors or administrators 
in suits concerning personal estate represent the 
persons beneficially interested in such personal es- 
tate ; and in such cases it shall not be necessary to 
make the persons beneficially interested in such 
real estate, or rents and profits, parties to the suit ; 
but the court may, upon consideration of the mat- 
ter on the hearing, if it shall so think fit, order 
such persons to be made parties. 

60 

In suits to execute the trusts of a will, it shall 
not be necessary to make the heir-at-law a party ; 
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but the plaintiff shall be at liberty to make the 
f hfiir-ftt-law a party, where he desires to have the 
; wiU established against hiio. 

61 

In all cases in which the plaintiff has a joint and 
several demand against several personSy either as 
principals or sureties, it shall not be necessary to 
bring before the court, as parties to a suit concerning 
such demand, all the persons liable thereto ; but 
the plaintiff may proceed against one or moie of 
the persons severally liable. 

62 

Where the defendant shall, by hit answer, sog^ 
gest that the bill is defective for want of parties, 
the plaintiff sliall be at liberty, within fourteen 
days after answer filed, to set down the cause ibr 
argument upon that objection only ; and the pui^ 
pose for which the same is so set down shall be no- 
tified by an entry, to be made in tin' clerk's order 
book, in the form, or to the effect lolluwiug ; that 
is to say : " Set down upon the defendant's objec- 
tion for want of parties. And where the plain- 
tiff shall not so set down his cause, but shall proceed 
therewith to a hearing, notwithstanding an objec- 

. tion for want of parties taken by the answer, he 
shall not, at the hearing of the cause, if the de- 
fendant's objection shall then be allowed, be en- 
titled, as of course, to an order for liberty to amend 
his bill by adding parties. But the court, if it 

- thinks fit^ shall be at liberty to dismiss the bilL 



./- 
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63 

If a defendant shall, at the hearing of a cause, 
object that a suit is defective for want of parties, 
not having by plea or answer taken the objection, 
and therein specified, by name or description, the 
parties to whom the objection applies, the court, if 
It shall think fit, shall be at liberty to make a de- 
cree saving the rights of the absent parties. 

NOMINAL PARTIES TO BILLS. 

64 

Where no account, payment, conveyance, or 
other direct relief is sought against a party to a suit, 
not being an in&nt, the party, upon service of the 
subpoena upon him, need not appear and answer the 
bill, uid€« the plaintiff sf^cially requires him so to 
do by the prayer of his bill, but he may appear and 
answer at his option ; and if he does not appear 
and answer, he shall be bound by all the proceed- 
ings in the cause. If the plaintiff shall require 
him to appear and answer, he shall be entitled to 
the costs of aU the proceedings against him, unless 
the court shall otherwise direct. 

66 

Whenever an injunction is asked for by the bill 
to stay proceedings at law, if the defendant do not 
enter his appearance, and plead, demur, or answer 
to the same within the time prescribed therefor by 
these rules, the plaintiff shall be entitled, as of 
course, upon motion, without notice, to such in- 
junction. But special injunctions shall be grant- 
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able only upon due notice to the other party, by 
the court, in term, or by a judge thereof, in vaca- 
tion, after a hearing, which may be ex parte if the 
adyer&e party does not appear at the time and place 
ordered. In every case where an injunction, either 
the common injunction or a special injunction, is 
awarded in vacation, it shall, unless previously dis- 
solved by the judge granting the same, continue 
until the next term of the court, or until it is dis- 
solved by some other ord^ of the court. 



BILLS OF REVIVOR AND SUPPLEMENTAL 

BILLS. 

66 

Whenever a suit in equity shall become almted 
by the death of either party, or W any other event, 
the same may be revived by a bill of revivor, or a 
bill in the nature of a bill of revivor, as the cir- 
cumstances of the case may require, filed by the 
proper parties entitled to revive the same, which 
bill may be filed in the clerk's office at any tune; 
and, upon suggestion of the &cts, the proper pro- 
cess of subpoena shall, as of course, be issued by 
the clerk, requiring the proper representatives of 
the other party to appear and show cause, if any 
they have, wny the cause should not be revived. 
And if no cause shall be shown at the next rule 
day, which shall occur after fourteen days from 
the time of the service of the same process, the suit 
shall stand revived, as of course. 
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Glenn V. Capp, 11 GiU. d J., 1; Thom v. Ger- 
mand, 4, Johns. Ch,, 363; Requa v. Holmes, 16 
N, r., 193; Wash. Ins. Co. v. Slee, S Paige, 366; 
Minnesota Co. v. St. Paul Co., iS WaU., 609; 
Mayor, etc., of Springfield v. Edwards. 10 C, L, 
JV., 51. 

67 

Whenever any suit in equity shall become de- 
fective from any event happening after the filing 
of the bill (as, for example, by change of inter- 
est in the parties), or for any other reason, a sup- 
plemental bill, or a bill in the nature of a supple- 
mental bill, may be necessary to be filed in the 
cause, leave to file the same may be granted by 
aiiy j^dg^ of the court, on any rule day, upon 
proper cause shown, and due notice to the otiier 
party. And if leave is granted to file such supple- 
mental bill, the defendant shall demur, plead, or 
answer thereto, on the next succeeding rule day 
after the supplemental bUl is filed in the clerk s 
office, imless some other time shall be assigned by 
a judge of the court. 

Oliver's Ex'r V.Decatur, 4 Or. O. O.yJ^S; Slack 
V. Walcott, 3 Mason, 608; Greenleaf v. Queen, 1 
Pet., 138; Clarke v. Matthewson, 12 Pet, 16^; 
Winter v. Ludlow, 3 Phila., ^Jt; Baker v. Whit- 
ing, 1 Story, 218; Jenkins v. Eldredge, 3 Story, 
800; Hoxie V. Carr, 1 Sam., 173, 

68 

It shall not be necessary, in any bill of revivor 
or supplemental bill, to set forth any of the state- 
ments in the original suit, unless the special cir- 
cumstances of the case may require it. 
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ANSWERS. 

69 

Every defendant may swear to his answer befiire 
any justice or judge of any court of the United 
States, or before any commissioner appointed by 
any circuit court to take testimony or depositions^ 
or before any master in chancery appointed by any 
circuit court, or before any judge of any court of a 
State or Territory. 

AMENDMENT TO ANSWERS. 

60 

After an answer is put in, it may be amended, as 
of course, in any matter of form or by filling up 
a blank, or correcting a date or reference to a 
document, or other small matter, and be re-sworn 
at any time before a replication is put in, or the 
cause is set down for a hearing upon bill and an- 
swer. But, after replication, or such setting down 
for a hearing, it shall not be amended in any ma- 
terial matters, as by adding new fiicts or de&nses, 
or qualifying or altering me original statements, 
except by special leave of the court, or of a judge 
thereof, upon motion and cause shown after due 
notice to lie adverse party, supported, if required, 
by affidavit. And in every ease where leave is so 
granted, the court, or the judge granting the same^ 
may, in his discretion, require that the same be 
separately engrossed and added as a distmcfc 
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amendment to the original answer, so as to be dis- 
tingaisliable there&om. 

Caster v. Wood, BtjUd., S89; Foote v. Silsby, 1 
BUxtch,, 645; Calloway v. Dobson, 1 Broek,, 119; 
Wilson V. Turberville^s Ex'r, g Or, a O,, $7; 
Suvdam v. Truesdale, 6 McLeom, 459; Smith y. 
Babcock, 8 8um.^ 683, 

EXCEPTIONS TO ANSWERS. 

61 

After an answer is filed on any rule day, the 
plaintiff shall be allowed until the next succeeding 
rule day to file in the clerk's ofiice exceptions 
tihereto fi>r insufficiency^ and no longer, unless a 
longer time shall be allowed for the purpose, upon 
cause shown to the court, or a judge thereof; and 
if no exception shall be filed thereto witJun ^at 
period, the answer shall be deemed and taken to 
De sufficient. 

Brent v. Venable, 3 Or. G. C, B^; The Patri- 
otic Bank v. Bank of Washington, J Or, O. 01, 
60fB; Brooks v. Byam, 1 Story, 996. 

62 

When the same solicitor is employed for two or 
more defendants, and separate answers shall be 
filed, or other proceedings had- by two or more of 
the defendants separately, costs shall not be al- 
lowed for such separate answers or other proceed- 
ings, unless a master, upon reference to him, shall 
certify that such separate answers and other pro- 
ceedings were necessary or proper, and ought not 
to have been joined together. 
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Where exceptions shall be filed to the answer 
for insufiiciency, within the period prescribed by 
these rules, if the defendant shall not submit to 
the same, and file an amended answer on the next 
succeeding rule day, the plaintiff* shall fi)rthwitli 
set them down for a hearing on the next succeed- 
ing rule day thereafter, before a judge of the courts 
and shall enter, as of course, in the order book, an 
order for that purpose. And if he shall not so set 
down the same for a hearing, the exceptions shall 
be deemed abandoned, and the answer shall be 
deemed sufi&cient ; provided, however, that the court, 
or any judge thereof, may, for good cause shown, 
enlarge the time for filing exceptions, or for an* 
swering the same, in his discretion, upon such 
terms as he may deem reasonable. 

Read v. Consequa, ^ W(ah,,SS5; La Vega ▼. 
Lapsley, 1 Woods, ^8, 

64 

If, at the hearing, the exceptions shall be al- 
lowed, the defendant shall be bound to put in a 
ftill and complete answer thereto on the next suc- 
ceeding rule day ; otherwise the plaintiff* shall, as 
of course, be entitled to take the oill, so fieu* as the 
matter of such exceptions is concerned, as con- 
fessed, or, at his election, he may have a writ of at- 
tachment to compel the defendant to make a better 
answer to the matter of the exceptions ; and the de- 
fendant, when he is in custody upon such writ, 
shall not be discharged therefrom but by an order 
of the court, or of a judge thereof, upon his put- 
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ting in such answer, and complying with such other 
terms as the court or judge may (urect 

66 

If, upon argument, the plaintifTg exceptions to 
the answer shall be overruled, or the answer shall 
be adjudged insufficient, the prevailing party shall 
be entitled to all the costs occasioned thereby, un- 
less otherwise directed by the court, or the judge 
thereof, at the hearing upon the exceptions. 

REPLICATION AND ISSUE. 

66 

Whenever the answer of the defendant shall not 
be excepted to, or shall be adjudged or deemed suf- 
ficient, the plaintiff shall file the general replica- 
tion thereto, on or before the next succeeding rule 
day thereafter ; and in all cases where the general 
replication is filed, the cause shall be deemed to all 
intents and purposes at issue, without any rejoinder 
or other pleading on either side. If the plaintiff 
shall omit, or refiise, to file such replication within 
the prescribed period, the defendant shall be en- 
titlea to an order, as of course, for a dismissal of 
the suit ; and the suit shall thereupon stand dis- 
missed, unless the court, or a judge, thereof, shall, 
up9n motion, for cause shown, allow a replication 
to be filed nunc pro tunc, the plaintiff submitting, 
to speed the cause, and to such other terms as may 
be directed. 

Coleman v. Martin, 6 El. C, C, S91; Robinson 
V. Satterlee, S Saw. , 134; Clements v. Moore, 6 
WaU., 299; Duponti v. Mussy, 4 WosJl, 128; 
Jones v. Brittan, 1 Woods, 667. 
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TESTIMONY, HOW TAKEN. 

m 

After the cause is at i^sue, commissions to take 
testimony may be taken out in vacation as well as 
in term, jointly by both parties, or severally, by 
either party, upon interrogatories filed, by the party 
taking out the same, in the clerk's office, ten dap' 
notice thereof being given to the adverse party to 
file cross-interrogatories before the issuing of the 
commission; and, if no cross-interrogatories are 
filed at the expiration of the time, the conimissioii 
may issue ex parte. In all cases, the conunissioner 
or commissioners shall be named by the court, or 
by a judge thereof. If the parties shall so agree, 
the testimony may be taken upon oral interroga- 
tories by the parties or their agents, without filing 
any written interrogatories. 

Van Hook v. Pendleton, ^ Blatch., 86; Pierce 
V. Strickland, S Story ^ 292; Blease v. Garlington. 
92 U, 8., 1; Sickles v. The Gloucester Co., S WaU. 
Jr., 19S. 

Amended, December Term, 1854, 

That the sixty-seventh rule governing equity 
practice be so amended as to aflow the presiding 
judge of any court exercising jurisdiction, either 
in term time or vacation, to vest in the clerk of 
said court general power to name commissioners to 
take testimony in like manner that the court or 
judge thereof can do by the said sixty-seventh 
rule. 
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Amended, December Term, 1861, 

Cither party may give notice to the other that 
lie desires the evidence to be adduced in the cause 
to be taken orally, and thereupon all the witnesses 
to be examined mall be examined before one of the 
examiners of the court, or before an examiner to 
be specially appointed by the court ; the examiner 
to be furnished with a copy of the bill and answer, 
if any ; and such examination shall take place in 
the presence of the parties or their agents, by their 
counsel or solicitors, and the witnesses shall be 
subject to cross-examination and re-examination, 
and which shall be conducted as near as may be in 
the mode now used in common law courts. The 
depositions taken upon such oral examination shall 
be taken down in writing by the examiner in the 
form of narrative, unless he determines the exam- 
ination shall be by question and answer in special 
instances ; and when completed, shall be read over 
to the witness and signed by him in the presence 
of the parties or counsel, or such of them as may 
attend ; provided, if the witness shall refuse to sign 
the said deposition, then the examiner shall sign 
the same ; and the examiner may, upon all exam- 
inations, state any special matters to the court as 
he shall think fit ; and any question or questions 
which may be objected to shall be noted by the ex- 
aminer upon the deposition ; but he shall not have 
power to decide on the competency, materiality, or 
relevancy of the questions ; and the court shall 
have power to deal with the costs of incompetent, 
immaterial, or irrelevant depositions, or parts of 
them, as may be just. 
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In case of refiisal of witnesses to attend, to be 
sworn, or to answer any question put by the exam- 
iner, or by counsel or solicitor, the same practice 
shall be adopted as is now practiced with respect to 
witnesses to be produced on examination before an 
examiner of said court on written interrogatories. 

Notice shall be given by the respective counsel, 
or solicitors, to the opposite counsel, or solicitors, or 
parties, of the time and place of the examination, 
for such reasonable time as the examiner may fix 
by order in each cause. 

When the examination of witnesses before the 
examiner is concluded, the original deposition, 
authenticated by the signature of the examiner, 
shall be transmitted by him to the clerk of the 
court, to be there filed of record, in the same mode 
as prescribed in the 30th section of act of Congress, 
September 24th, 1789. (i?. /S., sec. 865,) 

Testimony may be taken on commission in the 
usual way by written interrogatories and cross-in- 
terrogatories, on motion to the court in term time, 
or to a judge in vacation, for special reasons satis- 
factory to the court or judge. 

Gen. Rules, 1 Black, 6. 

Amended^ December Tenn, 1869. 

Where the evidence to be adduced in a cause is 
to be taken orally, as provided in the order passed 
at the December term, 1861, amending the 67th 
general rule, the court may, on motion of either 
party, assign a time within which the complainant 
shall take his evidence in support of the dUI, and 
a time thereafter within which the defendant shall 



take his evideace in defense, and a time thereafter 
within which the complainant shall take his evi- 
dence in reply ; and no further evidence shall be 
taken in the cause unless by agreement of the par- 
ties, or by leave of court first obtained on motion 
for cause shown. 

9 WaD., vii 

68 

Testimony may also be taken in the cause after 
it is at issue, by deposition, according to the acts 
of Congress. 6ut in such case, if no notice is 
given to the adverse party of the time and place 
of taking the deposition, he shall, upon motion and 
affidavit of the met, be entitled to a cross-examina- 
tion of the witness, either under a commission, or 
by a new deposition taken under the acts of Con- 
gress, if a court, or a judge thereof, shall, under all 
the circumstances, deem it reasonable. 

Phettiplace v. Sayles, 4 Mason ^ S12; Gass v. 
Stinson, S Sum,, 98; Russell v. McLellan, S W. 
^M., 167. 

69 

Three months and no more shall be allowed for the 
taking of testimony after the cause is at issue, un- 
less the court, or judge thereof, shall, upon special 
cause shown by either party, enlarge the time ; and 
no testimony taken a&er such period shall be al- 
lowed to be read in evidence at the hearing. Im- 
mediately upon the return of the commissions and 
depositions containing the testimony, into the clerk's 
office, publication thereof may be ordered in the 
clerks office, by any judge of the court, upon due 
notice to the parties, or it may be enlarged, as he 
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may deem reasonable under all the circomstanceB. 
But by consent of the parties, publication, of the 
testimony may, at any time, pass in the clerk-. 
office, such consent being in writing, and a copy 
thereof entered in the order book, or mdoised 
upon the deposition or testimony. 

Brown v. Hall, 6 Bl. C. C, 401; Patten ▼. Dar- 
ling, 1 Cliff,, 254; Melius v. Howard, 2 Ouvt.^ t€4; 
Ingle V. Jones, 9 WaU., 486; Wood ▼. Mann, 

£ Bum.ySie. 

TESTIMONY, DE BENE ESSE. 

70 

After any bill filed, and before the defendant 
hath answered the same, upon affidavit made that 
any of the plaintiff ^s witnesses are aged and infirm, 
or going out of the country, or that any of them is 
a single witness to a material fact, the clerk of the 
court shall, as of course, upon the application of 
the plaintiff, issue a commission to such conunia- 
sioner or commissioners as a judge of the court 
may direct, to take the examination of sucli wit- 
ness or witnesses de bene esse, upon giving due no- 
tice to the adverse party of the time and place of 
taking his testimony. 

Eslava v. Mazange, 1 Wood,, 62S, 

FORM OF LAST INTERROGATORY. 

71 

The last interrogatory in the written interrogato- 
ries to take testimony, now commonly in use, maUt 
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in the ftiture, be altered and stated in substance, 
thus : " Do you know, or can you set forth, any 
other matter or thing, which may be a benefit or 
advantage to the parties at issue in this cause, or 
either of them, or that may be mat^ial to the sub- 
ject of this your examination, or the matters in 
question in this cause ? if yea, set forth the same 
nilly and at large in your answer." 

CROSS BILL 

72 

Where a defendant in equity files a cross bill for 
discovery only, against the plaintiff in the original 
bill, the defendant to the original bill shall first 
answer thereto, before the original plaintiff* shall be 
compellable to answer the cross bill. The answer 
of the original plaintiff to such cross bill may bo 
read and used by the party filing the cross bill at 
the hearing, in the same manner, and under the 
same restrictions as the answer, praying relief, may 
now be used and read. 

Allen V. Allen, ZTmp., 68; Shields v. Barrow. 
17 How., ISO; Cross y, De Valle, 1 WaU., 1; Bron- 
son V. LaC. & M. R. R Co., 2 WaU., 28S. 

REFERENCE TO AND PROCEEDINGS BE- 
FORE MASTERS. 

73 

Every decree for an account of the personal es- 
tate of a testator, or intestate, shall contain a di- 
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rectioD to the mafiter, to whom it is referred to take 
the same, to inquire and state to the court what 
parts, if any, of such personal estate are outstand- 
ing or undisposed of, unless the court sihall othe^ 
wise direct. 

74 

Whenever any reference of any matter is made 
to a master to examine and report thereon, the 
party at whose instance or for whose benefit the 
reference is made, shall cause the same to be pre- 
sented to the master, for a hearing, on or be&re the 
next rule day succeeding the time when the refer- 
ence was made ; if he ^all omit to do so, the ad- 
verse party shall be at liberty, forthwith, to cause 
proceedings to be had before the master, at the 
costs of the party procuring the reference. 

76 

Upon every such reference, it shall be the duty 
of the master, as soon as he reasonably can, after 
the same is brought before him, to assign a time 
and place for proceedings in the same, and to give 
due notice thereof to each of the parties or their so- 
licitors ; and if either party shall feil to appear at 
the time and place appointed, the master shall be 
at liberty to proceed ex parte, or, in his discretion, 
to adjourn the examination and proceedings to a 
fixture day, giving notice to the absent party, or 
his solicitor, of such adjournment ; and it shall be 
the duty of the master to proceed with all reason- 
able diligence in every such reference, and with 
die least practicable delay ; and either party i^all 
be at liberty to apply to the courti or a judge 
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thereof, for an order to the master to speed the 
proceedings, and to make his report, and to certify 
to the court or judge the reasons for any delay. 

Coates y. Muse, 1 Brock,, 630, 

76 

I In the reports made by the master to the court, 
no part of any state of &cts, charge, affidavit, de- 
position, examination, or answer, brought in or 
used before them, shall be stated or recited. But 
such state of &cts, charge, affidavit, deposition, ex- 
amination or answer, shall be identified, specified 
and referred to, so as to inform the court what 
state of facts, charge, affidavit, deposition, exam- 
ination, or answer, was so brought in or used. 

77 

The master shall regulate all the proceedings in 
every hearing before him, upon every such refer- 
ence ; and he shall have ftill authority to examine 
the parties in the cause upon oath, touching all 
matters contained in the reference ; and also to re- 
quire the production of all books, papers, writings, 
vouchers, and other documents, applicable thereto ; 
and also to examine, on oath, viva voce, all wit- 
nesses produced by the parties before him, and to 
order the examination of other witnesses to be 
taken, under a commission to be issued upon his 
certificate, from the clerk's office, or by deposition, 
according to the acts of Congress, or otherwise, as 
hereinafter provided ; and also to direct the mode 
in which the matters requiring evidence shall be 
proved before him ; and generally to do all other 
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acts, and direct all other inquiries and proceedings 
in the matters before him, which he may deem 
necessary and proper to the justice and meritB 
thereof, and the rights of the parties. 

Robbins v. Davis, 1 Bl. C. C, SS8; Jenkins T. 
Greenwald, 1 Bond, 1S6; Jenkins v. Greenwald, 
1 Band, IBS; Russell v. McLennan, S W, dk M,, 
167, 

78 

Witnesses who live within the district, may, 
upon due notice to the opposite party, be summoned 
to appear before the commissioner appointed to 
take testimony, or before a master or examiner ap- 
pointed in any cause, by subpoena in the usual 
form, which may be issued by the derk in blank, 
and filled up by the party praying the same, or by 
the commissioner, master or examiner, requiring 
the attendance of the witnesses at the time and 
place specified, who shall be allowed for attendance 
the same compensation as for attendance in court ; 
and if any witness shall refuse to appear, or to give 
evidence, it shall be deemed a contempt of the 
court, which being certified to the clerk's office by 
the commissioner, master, or examiner, an attach- 
ment may issue thereupon, by order of the court, 
or of any judge thereof, in the same manner as if 
the contempt were for not attending, or for refus- 
ing to give testimony in the court. But nothing 
herein contained shall prevent the examination o? 
witnesses viva voce, when produced in open courts 
if the court shall, in its discretion, deem it advis- 
able. 

Rule 67. 
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79 

All parties accounting before a master, shall 
bring in their respective accounts in the form of 
debtor and creditor ; and any of the other parties, 
who shall not be satisfied with the accounts so 
brought in, shall be at liberty to examine the ac- 
counting party viva voce, or upon interrogatories, 
in the master's office, or by deposition, as the mash 
ter shall direct 

Ranaom v. Winn, IS How., t95. 

80 

All affidavits, depositions, and documents, which 
have been previously made, read, or used in the 
court, upon any proceeding in any cause or mat- 
ter, may be used before the master. 

81 

The master shall be at liberty to examine any 
creditor or other person coming in to claim before 
him, either upon written interrogatories, or viva 
voce, or in both modes, as the nature of the case 
may appear to him to require. The evidence upon 
such examination shall be taken down by the mas- 
ter, or by some other person by his order, and in 
his presence, if either party requires it, in order 
that the same may be used by the court, if neces- 

The circuit courts may appoint standing masters 
in chancery in their respective districts, both the 
judges concurring in the appointment ; and they 
may also appoint a master pro hac vice in any par- 
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ticular case. The compensation to be allowed to 
every master in chancery for his services, in any 
particular case, shall be fixed by the circuit court, 
m its discretion, having regard to all the circum- 
stances thereof; and the compensation shall be 
charged upon and borne by such of the parties in 
the cause as the court shall direct. The master 
shall not retain his report as security for his com- 
pensation ; but when the compensation is allowed 
by the court, he shall be entitled to an attachment 
for the amount against the party, who is ordered to 
pay the same, if, upon notice thereof, he does not 
pay it within the time prescribed by the court. 

EXCEPTIONS TO MASTER'S REPORT. 

83 

The master as soon as his report is ready, shall 
return the same into the clerk's office, and the day 
of the return shall be entered by the clerk in the 
order book. The parties shall have one month 
from the time of filing the report, to file exceptions 
thereto ; and if no exceptions are within that pe- 
riod filed by either party, the report shall staiid 
confirmed on the next rule day after the month is 
expired. If exceptions are filed, they shall stand 
for hearing before the court, if the court is then in 
session, or if not, then at the next sitting of the 
court which shall be held thereafter by adjourn- 
ment or otherwise. 

Troy Iron and Nail Fact. v. Corning, 6 Bl, 0. 
a, ses; Greene v. Bishop, 1 Cliff., 186; Brockett 
V. Brockett, 3 How , 691; Ward v. Peck, 18 Bow., 
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S89; McMicken v. Perin, 18 How., 507; Story v. 
Livingston, 13 Pet, 369; Dexter v. Arnold, 2 
^JSum., 108; Gordon v. Lewis, 2 Sum., 143; Ca- 
nal Co. V. Gordon, 6 Wall., 661; Harding v. 
Handy, 11 Wheat, 103; Gaines v. New Orleans, 
1 Woods, 104; Stanton v. Al. & Chat. R. R, Co., 
jf Woods, 606; Mason v. Crosby, 3 W. db M., £68. 

84 

And in order to prevent exceptions to reports 
from being filed for frivolous causes, or for mere de- 
lay, the party whose exceptions are overruled shall 
for every exception overruled pay costs to the other 
party, and for every exception allowed shall be en- 
titled to costs — ^the costs to be fixed in each case 
by the court, by a standing rule of the circuit 
court. 

DECREES. 

85 

Clerical mistakes in decrees, or decretal orders, or 
errors arising from any accidental slip or omission, 
may at any time, before an actual enrollment 
thereof, be corrected by order of the court or a 
judge thereof, upon petition, without the form or 
expense of a re-hearing. 

86 

In drawing up decrees and orders, neither the 
bill, nor answer, nor other pleadings, nor any part 
thereof, nor the report of any master, nor any other 
prior proceeding, shall be recited or stated in the 
decree or order; but the decree and order shall 
begin in substance as follow: " This cause came on 
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to be heard (or to be ftirther heard, as the case 
may be), at this term, and was argued by counsel; 
and thereupon, upon consideration thereof, it was 
ordered adjudged, and decreed as follows, viz: 
[Here insert the decree or order.] 

87 

GUARDIANS AND PROCHEIN AMIS. 

Guardians ad litem to defend a suit may be ap- 
pointed by the court, or by any judge thereof, for 
infants, or other persons who are under guardian- 
ship, or otherwise incapable to sue for themselves. 
All infants, and other persons so incapable, may sue 
by their guardians, if any, or by their prochein 
ami, subject, however, to such orders as the court 
may direct for the protection of infants and other 

persons. 

88 

Every petition for a re-hearing shall contam the 
special matter or cause on which such re-hearing is 
applied for, shall be signed by counsel, and the 
£a.cts therein stated, if not apparent on the record, 
shall be verified by the oath of the party, or by 
some other person. No re-hearing shall be granted 
after the term, at which the final decree of the 
court shall have been entered and recorded, if an 
appeal lies to the Supreme Court. But if no ap- 
peal lies, the petition may be admitted at any time 
before the end of the next term of the court, in 
the discretion of the court. 

Clarke v. Threlkeld, J? Or. G. €.,^08; Daniel 
V. Mitchell, 1 Story, 198; Jenkins v. Eldredge, S 
J^ary, 1899; "Emerson v. Davies, t W. d; M., gl; 
Browder y. Mc Arthur, 7 Wheiit,^ 68; Hunter t. 
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Town of Marlboro, 2 W. AM., 169; Bentley V; 
Phelps, 5 TT. <fc Jtf"., 403; Tufts v. Tufts, SW,& 
Jf., 4^6; Boemer v. Simon, 91 U. 8., 149. 

89 

The circuit courts (both judges ccmcurring 
therein) nmy make any other and ^rther rules and 
r^ulations for the practice, proceedings, and pro- 
cess, mesne and final, in their respective districts, 
not inconsistent with the rules hereby prescribed, 
in their discretion, and from time to time alter and 
amend the same. 

U. B. Baiiky. White, 8 Pet., e6$. 

80 

In all cases where the rules prescribed by this 
court or by the circuit court do not apply, the 
practice of the circuit court shall be regulated by 
the present practice of the high court of chancery 
in England, so far as the same may reasonably be 
applied consistently with the local circumstances 
and local convenience of the district where the 
court is held, not as positive rules, but as furnish- 
ing just analogies to regulate the practice. 

Van Hook v. Pendleton, eBl. O. (7., 85; Hub- 
bard v. Turner, S McLean, 619; Pomeroy v. 
Manin, S Paine^ 476; Vattier v. Hinde, 7 Pet, 
S6S; Livineston v. Story, 9 Pet., 632; Rhode 
Island y. Massachusetts, 14 PeL, iSlO; Smith y. 
Burnham, fS Bam., 612. 

91 

Whenever, under these rules, an oath is or may 
be required to be taken, the party may, if consci- 
entiously scrupulous of taking an oath, in lieu 
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thereof, make solemn affirmation to the tnith of the 
&Gt8 stated by him. 

92 

DECEMBER TERM, 186a. 

In suits in equity for the foreclosure of mort- 
gages in the circuit courts of the United Stat«, 
or in any court of the Territories having jurisdic- 
tion of the same, a decree may be rendered for 
any balance that may be found due to the com- 
plainant over and above the proceeds of the sale 
or sales, and execution may issue for the oolleclion 
of the same, as is provided in the eighth rule of 
this court, regulating the equity practice, where 
the decree is solely for the payment of monej. 

i Wall., v. 
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RULES OF THE CIRCUIT COURTS 

IN EQUITY. 



1 

SERVICE OF COPIES. 

If the defendant appears, the complainant shall 
serve him with a copy of the bill, if required, 
within twenty days after recei^nng notice of such 
appearance ; and after such appearance, the party 
filing any pleading or proceeding in the cause, 
whether plaintiff or defendant, shall, at the time of 
filing the same, serve a copy thereof on the oppo- 
site party, or his attorney. 

2 

SECURITY FOR COSTS. 

The clerk shall require of all non-residents of 
this district an indorser for costs. The following 
form upon the writ or bill may substantially be 
pursued : " I (A. B.), acknowledge myself secu- 
rity for all costs for which the may be li- 
able in this suit." The remedy for the enforce- 
ment of payment of any costs for which any party 
may become liable shall be as provided m Law 
Bule No. 4 of this court. 
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3 

ADMINISTRATION OP OATHS. 

Jurats and afiidavits to be used in ibis oooit 
may be verified before the clerk of any court of 
record, or before any notary public; provided, how- 
ever, that where such clerk or notary is a non-resi- 
dent of this district, his signature shall be attested 
by his official seal. 

Gen. Eq. Rules, 50, 01. 



FRAME OP BILLS AND ANSWERS. 

Every bill of complaint shall contain, as con- 
cisely as may be, a narrative of the material &cts, 
matters and circumstances on which the complain- 
ant relies, such narrative being divided into para- 
graphs, numbered consecutively, and each para- 
graph containing, as nearly as may be, a separate 
and distinct matter or allegation, and shall pray 
specifically for the relief which the complainant 
may conceive himself entitled to, and also for gen- 
eral relief; and the prayer shall be subdivided 
into paragraphs numbered consecutively, each 
praying separate relief, following as nearly as may 
be, the form set forth by the English General Or- 
der No. 14, Daniel. Ch, Prac,, page 319, Every 
answer shaU contain not only the defendant's an- 
swer to the several paragraphs of the bill, but, 
thereafter, such statement oi his case as he may 
deem it necessary or advisable to make ; and such 
answer shall also be divided into paragraphs, num- 
bered consecutively, each paragraph containing, as 
nearly as may be, a separate and distinct allega* 
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tion ; and such angwer must be full and explicit 
and distinct to each separate paragraph in the bill, 
in the same order as numbered in the bill, before 
it enters upon any statement of the defendant's 
case ; and the common commencing clauses, reserv- 
ing exceptions, and containing protestations, and 
the common concluding clause, denying combina- 
tion, and the general traverse, and the common 
repetitions, "This defendant fiirther answering, 
saith/' and the like shall be omitted. 

Gen. £q. Rules, 20, 21, 22, 28, 24, 26, 41, 42, 
43, 89, 98, 44, 59. 



FORECLOSXTBE BILL& 

In a bill for foreclosure or satisfaction of a mort- 
gage, it shall not be necessary or allowable to set 
out at length the rights and interests of the several 
defendants who are purchasers of, or who have liens 
on, the equity of redemption in the mortgaged 
premises, subsequent to the registry or recording 
of the complainant's mortgage, and who claim no 
right in opposition thereto ; but it shall be sufficient 
for the complainant, after setting out his own right 
and interest in the premises, to state generally 
that such defendants have, or claim, some in- 
terest in the premises, as subsequent purchas- 
ers or incumbrancers, or otherwise ; and if any 
such defendants are, by the misstatements of the 
complainant in his bill, or otherwise, unnecessarily 
compelled to put in an answer to protect their 
rights, the costs occasioned thereby may, in the dis- 
cretion of the court, be charged on the complainant 
personally ; and if such defendants imnecessarily 
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put in answer to such bill, the extra costs occa- 
sioned by such answer may be charged on the de 
fendants personally, in the discretion of the court 

6 

CRBDITOBS* BIU^. 

When a creditor by judgment, or decree, files a 
bill in this court against his debtor to obtain satis- 
faction out of the equitable interests, things in ac- 
tion, or other property of the latter, after the retam 
of an execution unsatisfied, he shall state in such 
bill the true sum actually and equitably due on 
such judgment or decree, over and above all just 
claims of defendant by way of set-off, or othCT- 
wise. The bill shall likewise contain an allegation 
that the same is not exhibited by collusion with 
the defendant, or for the purpose of protecting the 
property or effects of the debtor, against the claims 
of other creditors, but for the sole purpose of com- 
pelling payment and satisfaction of complainant's 
own debt. 

7 

VERIFICATION OF CREDITORS' BILL. 

Every such creditor's bill shall be verified by 
the oath of the complainant, or of his agent or at- 
torney : or the material allegations in the bill as to 
the recovery of the judgment or decree, the return 
of execution unsatisfied, the amount justly due 
thereon, and that the bill is not exhibited by col- 
lusion with the defendant, but for the sole purpose 
of compelling ])ayment and satisfaction of the com- 
plainant's own debt, shall be established by affi- 
davit. The charging part of the bill shall not be 
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oneddered as sworn to unless it is expressly so 
tated in the jurat. 

Gen. Eq. Rule 95. 

8 

EECBUVERS IN CREDITORS* StJITa 

Every receiver of the property and effects of the 
debtor, appointed in a suit upon a creditor's bill, 
sliall, unless restricted by the special order of the 
court, have general power and authority to sue for 
and collect all the debts, demands and rents be- 
longing to such debtor, and to compromise and set- 
tle such as are unsafe and of a doubtful character. 
He may also sue in the name of the debtor where 
it is necessary or proper for him to do so, and he 
may apply for and obtain an order of course that 
tlie tenants of any real estate belonging to the 
debtor, or of which he is entitled to the rents or 
profits, attorn to such receiver and pay their rents 
to him. He shall also be permitted to make leases 
from time to time, as may be necessary, for terms 
not exceeding one year. And it shall be his duty, 
without any unreasonable delay, to convert all the 
personal estate and effects into money ; but he shall 
not sell any real estate of the debtor, without the 
special order of the court. He is not to be allowed 
for the costs of any suit brought by him against an 
insolvent from whom he is unable to collect his 
costs, unless such suit is brought by order of the 
court, or by the consent of all persons interested in 
the funds in his hands. But he may sell such des- 
perate debts, and all other doubtful claims to per- 
sonal property, at public auction^ giving at least 
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ten days' notice of tlie time and place of sach 
sale. 

De Vifiser y. Blackstone, 6 EL O. C, BS5. 

9 

DUTIES OF RECEIVERS. 

Where several bills are filed by diflferent c^edi^ 
ors against the same debtor, no more than one re- 
ceiver of his i)roperty and effects shall be appointed, 
unless the first appointment has been obtained br 
fraud or collusion, or unless the receiver is an im- 
l)r()per person to execute the trust. The receiver 
shall give security suflicient to cover the whole 
property and effects of the debtor which may come 
in his hands by virtue of his oflice ; and he shall 
hold such property and effects for the benefit of 
all creditors who have commenced, or shall com- 
mence, similar suits during the continuance of his 
trust, to be disposed of according to their legal or 
equitable priorities. He shall not pay over the funds 
in his hands to the parties, or to any other person, 
without being specially authorized to do so by an 
order or decree by the court ; nor shall he be dis- 
charged from his trust without a special order, to 
be obtained u})on a written consent by all the par- 
ties interested in the property in his hands, or upon 
due notice of the application. 

10 

INJUNCTION UPON CREDITORS* BILIJ3. 

No injunction issued upon any such creditor's 
bill shall be construed to prevent the debtor from 
receiving and applying the proceeds of his subse- 
quent earnings to the support of himself or of his 
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Kiinily, or to defray the expenses of the suit, or to 
prevent him from complying with any order of this 
court, made in any other cause, to assign and de- 
liver his property and effects to a receiver ; or to 
restrain him from making the necessary assignment 
to obtain his discharge under the insolvent laws, 
unless an express provision to that effect is con- 
tained in the injunction. 

11 

OBDEB FOR BEOEIVEBS 

An injunction may be allowed and a receiver 
appointed in any stage of the cause, either on stipu- 
lation or on motion. The court may appoint such 
receiver, or may make an order referring it to a 
master to appoint a receiver with the usual powers, 
and to take nrom him the requisite security. The 
order shall also direct the defendant to assign, trans- 
fer, convey, and deliver over to the receiver, on 
oath, under the direction of the master, all his 
property, equitable interests, things in action, and 
effects, and all notes, bonds, mortgages, deeds, 
books of accounts, contracts, papers, evidences, 
and securities relating to the same ; and that he 
appear before the master from time to time, and 
produce such books and papers, and submit to such 
examination, on oath, as the master shall direct, in 
relation to any matter which he might be legally re- 
quired to disclose. The complainant shall also be 
at liberty to examine witnesses before the master 
as to the property of the defendant, or as to any 
other matter charged in the bill and not admitted 
by the defendant 



83 EQUITY RULES — CIRCUIT COT7BT. 

12 

DUTIES OF MASTERS AND EXAMIKEBS. 

That such masters and examiners in chanoerj as 
may be or have been appointed by this court, shalJ 
peHbrm all duties which, according to law and the 
practice of courts of chancery, appertain to the 
office, in all causes depending on the equity side of 
this court ; and they shall be entitled to such fte 
and charges for their services as are prescribed bj 
the statutes of Michigan^ or which may be allowed 
by this court. And a master or marshal making 
sale under an order or decree shall be entitled to 
commission on the proceeds thereof as follows : On 
the first $500, two per cent ; on the next $500, ooe 
and a half per cent ; and on the excess above 
$1,000, one per cent, not exceeding in all $50. 
And in case the master shall be required to make 
sale under any order or decree, or examine wi^ 
nesfses at a place distant from his residence, he 
siiall be allowed his necessary and reasonable ex- 
penses accrued attending such sale or examining 
such witnesses, and a reiisonable remuneration for 
his time, to be fixed by the court, for going to, re- 
maining at, and returnuig from such juaoe. 

13 

SERVICE ON NONRESIDENT SOLXCITGBa 

In all cases where a solicitor of this court re- 
sides out of the city of Detroit, service of notices 
and other papers, may be made on him or the 
party by putting them into the postroffice directed 
to the solicitor, or party at his place of residence, to 
be ascertained according to the best information of 
the person making the service. 
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14 

WAIVER OP OATH. 

The complainant may in his bill waive the ne- 
cessity of defendant's answer being put in on oath, 
in pursuance of section 5067 of the Compiled Laws 
o£ this State, and in such case the answer shall 
have no greater force as evidence than the bill. 

Baker v. Biddle, Bold,, 407; Chace v. Holmes, 
S Gray, 433; Armstrong v. Scott, 3 Oreene, 433; 
Patterson v. Gaines, 6 How., 550; Clements v. 
Moore, 6 WaU., 314; Bronson v. Green, Walk. 
CK, 486. 

16 

ENROLLMENT. 

No record of the bill or other pleadings or pro- 
ceedings in any suit finally determined in equity 
shall be made. The final decree shall be drawn 
up by the solicitor obtaining the same, and such 
decree or the decretal part thereof shall be entered 
by the clerk on the journals of the court A fair 
engrossed copy of the decree shall be prepared by 
the clerk. The clerk shall attach together the 
bill, pleadings, and other papers filed in the cause, 
and annex thereto such copy of the said decree, 
and file the same in his ofiice, and such filing shall 
be deemed an enrollment of the decree and pro- 
ceedings, and shall have the same efiTect. 

16 

DECREES PRO CONFESSO. 

When the defendant having been served with 
process, as provided by the 15th rule, does not ap- 
pear as required by the 17th rule, a decree pro 
confesso under the 18th rule may be entered 
against him. 
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17 

NOTICES OP MOTIONS. 

Like notice Hhall be given of the argxiinent of 
special motions, as is re(]uired by the rules of tUs 
court, in cases of law, and such notice shall be ad- 
dressed and served in the manner prescribed bj 
these rules. 

Law Rules, 3, 4. 

18 

NOTICJES OF HEABINO. 

A notice of hearing of every case of issue upon 
pleadings and proof shall be given at least ten 
days before the first day of the term, and a note 
of issue of every such case shall at the same time 
be filed with the clerk ; provided, that ivhere the 
time for taking proofs in any case shall expire 
after the first day of the term, or within ten days 
before said first day, such case may be noticed &r 
hearing during the term ; and, after the lapse of 
ten days from the giving of such notice, or filing 
due proof of service of notice, such case shall be 
placed by the clerk on the chancery docket for the 
term, at the foot of the docket, and shall stand for 
hearing at any time before said docket shall have 
been finally called and disposed of Issues of law 
may be called up at any time upon five days' 
notice. 

19 

Afler the report of a sale by a master in chan- 
cery is filed, either party may have an order of 
course to confirm the same, unless cause to the con- 
trary thereof be shown in eight days after notice of 
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its being filed ; and if no exceptions are filed and 
served within that time, the onler shall become ab- 
solute of course, without further order ; or either 
party may file exceptions, and have an order of 
course^ to confirm the report, so iar as the report is 
not excepted to, and with the like effect. No no- 
tice of fQing the report shall be necessary in cases 
where the bill has been taken ad confessed. 

Schwartz v. Sears, Wo^A;. GKy, 19; Ward v. 
Jewett, W(ilk. Ch,y 45; Suydam v. Dequindre, 
Walk. Oh., »S. 

ao 

GlSNEEtAL BULB FOB THE HEABINa AND ABGUMENT 

OF CASES. 

Preparatory to the argument of a case other 
than in jury trials, counsel for the respective par- 
ties are required to fiirnish to the court, printed, 
or plainly written, and in the order following : 

1. The legal questions of the case. 

2. The nature of the case, briefly stated. 

3. The relevant and material facts, in num- 
bered paragraphs, together with the i)oints made, 
and the authorities cited in support of them ar- 
ranged under the respective points. 

4. Abstracts of pleadings and proofe, so fiir as 
material and relevant, preserving the numbering 
of the paragraphs of the pleadings, and folioing 
the proofs. 

It will greatly facilitate the argument of the le- 
gal propositions of a case if counsel, before citing 
authorities, will first state legal propositions insisted 
upon; then give the authority; next state the 
point decidea in the cited case, and then the facts 
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u{X)U which the ruling is based. Finally, rewi 
only the language of the court iu deciding tlie 
point ; when more is desired the court will indi- 
cate it. 

Abstracts of the material testimony generally 
give all that is necessary to an understanding of 
the case ujwn the ikets. The original testimony 
can be read from when essential to a proper under- 
standing of it, or where the accuracy of the ab- 
stract is questioned. 



GENERAL ADMIRALTY RULES 

PRESCRIBED BY THE SUPREME COURT. 



DECEMBER TERM, 1844. 



1 

MESNE PROCESS. 

No mesne process shall issue from the district 
court, in any civil cause of admiralty and mari- 
time jurisdiction, until the libel or libel of informa- 
tion shall be filed in the clerk's office from .which 
such process is to issue. All process shall be 
served by the marshal, or by his deputy ; or, where 
be or they are interested, by some discreet and dis- 
interested person appointed by the court. 

U. 8. V. Schooner Little Charles, 1 Brock., 382. 

2 

m SUITS IN FEB80NAM. 

In suits in personam, the mesne process may be 
by a simple warrant of arrest of the person of the 
defendant, in the nature of a capias ; or by a war- 
rant of arrest of the person of the defendant, with 
a clause therein, that if he cannot be found, to at- 
tach his goods and chattels to the amount sued for, 
or, if such property cannot be found, to attach his 
credits and efiects to the amount sued for in the 
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hands of the garnishees named therein; or, by a' 
simple monition in the nature of a summons to ap- 
pear and answer to the suit, as the libellant shall, 
in his libel or information, pray for or electa 

Rules 7 and 48; Dist. Ct. Rule 2; BouyssoiiT. 
Miller, Bee. 186; Atkins v. Fibre Disint^ral- 
in^ Co., 1 Ben., 118; Reed v. Hussy, 1 m. & Ky 
6J5; The Invincible, 2 GaU., B9; Wilson ▼. 
Pierce, 15 Law Hep., 137; Clarke v. Navigation 
Co., 1 St,, 6S1; Manro v. Almeida. 10 Wheal, 
47S, 

3 

BAIL ON ARREST. 

In all suits in persovvam, where a simple warrant 
of arrest issues and is executed, the marshal may 
take bail, with sufficient sureties, from the party 
arrested, by bond or stipulation, upon conditioD 
that he will appear in the suit, and ahide by all 
orders of the court, interlocutory or final, in the 
cause, and pay the money awarded by the final de- 
cree rendered there in the court to which the pro- 
cess is returnable, or in any appellate court ; and 
upon such bond or stipulation, summary process of 
execution may and shall be issued against the 
principal and sureties, by the court to which such 
process is returnable, to enforce the final decree so 
rendered, or upon appeal, by the appellate oourt. 

Matter of Fanand, 1 Ab. U. 8., W; Matter of 
Snow's BaU, f Ourt, 485; The Octavia, 1 Mamm. 

4 
DISSOLUTION OF ATTACHMBNT& 

In all suits in personam^ where goods and chat- 
tels, or credits and effects are attached under such 
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warrant authorizing the same, the attachment may 
be disBolved by order of the court to which the 
same warrant ib returnable, upon the defendant, 
whose property is so attached, giving a bond or 
stipulation, with sufficient sureties^ to abide by all 
orders, interlocutory or final, of the court, and to 
pay the amount awarded by the final decree ren- 
^ered in the court to wbich the process is r^ 
tamable, or in any appellate court; and upon 
such bond or stipulation, summary process of exe- 
cution shall and may be issued against the princi- 
pal and sureties, by the court to which such war- 
rant is returnable, to enforce the final decree so 
rendered, or upon appeal, by the appellate court. 

6 

SnPUIiATIONS-BEFOKE! WHOM TAKEN. 

Bonds or stipulations in admiralty suits may be 
given and taken in open court, or at chambers, or 
before any commmissioner of the court who is 
authorized by the court to take affidavits of bail 
and depositions, in cases pending before the court, 
or any commissioner of the United States author- 
ized by law to take bail and affidavits in civil 

cases. 

Rule 36; 13 Wall, xiv. 

a 

KBDtTCmON OF BAHi— MEW BUUETUSB. 

In all suits in personam, where bail is taken, the 
court may, upon motion, for due cause shown, re- 
duce the amount of the sum contained in the bond 
or stipulation therefor ; and in all cases where a 
bond or stipulation is taken as bail, or upon dis- 
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solving an attachment of property as aforesaid, if 
either of the sureties shall become- insolvent pend- 
ing the suit, new sureties may be required by the 
order of the court to be given upon motioii and 
due proof thereof. 

The Old Concord, 1 Brown, 270; The Thalcs, 
10 BUxtch, 203; The Virgo, IS Blalch. , gSS; HaJe 
y. Johnson, 80 lU., 185. 

7 

ORDERS OF ARREST. 

In suits in personam, no warrant of arrest, either 
of the person or property of the defendant, shall 
issue for a sum exceeding five hundred doUarB^ un- 
less by the special order of the court, upon affi- 
davit, or other proper proof, showing the proprietj 
thereof. 

8 

MONITIONS TO THIRD PERSONS. 

In all suits in rem, against a ship, her tackle, 
sails, apparel, iurniture, boats or other appurte- 
nances, if such tackle, sails, apparel, fiimiture, 
boats or other appurtenances are in the possession 
or custody of any third person, the court may, after i 
a due monition to such third person, and a hearing 
of the cause, if any, why the same should not be 
delivered over, award and decree that the same be 
delivered into the custody of the marshal or other 
proper officer, if, upon the hearing, the same is re- 
quired by law and justice. 

The Prescott, 1 Ben,, 1; The Harmonie, 1 Wm. 
Bob., 179. 
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9 

FB0CB8S IN KBM. 

In all cases of seizure, and in other suits and 
proceedings in rerrij the process, unless otherwise 
provided for by statute, shall be by a warrant of 
arrest of the ship, goods or other thing to be ar- 
rested ; and the marshal shall thereupon arrest 
and take the ship, goods or other thing into his 
possession for safe custody ; and shall cause public 
notice thereof and of the time assigned for the re- 
turn of such process and the hearing of the cause, 
to be given in such newspaper within the district 
as the district court shall order ; and if there is no 
newspaper published therein, then in such other 
public places in the district as the court shall 
direct. 

Burke ▼. Trevitt, 1 Mason, 96; The Hibernia, 
iSpr., 78; The Julia Ann, 1 $gr., S8B; 7 Law 
Bep,, XS5, 

10 

INTERLOOUTORY SALES. 

In all cases where any goods or other things are 
arrested, if the same are perishable, or are liable to 
deterioration, decay or injury, by being detained 
in custody pending the suit, the court may, upon 
the application of either party, in its discretion, 
order the same or so much thereof to be sold as 
shall be perishable, or liable to depreciation, decay 
or injury, and the proceeds, or so much thereof as 
shall be a full security to satisfy in decree, to be 
brought into court, to abide the event of the suit ; 
or the court may, upon the application of the 
claimant, order a delivery thereof to him upon a 
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due appraisement to be had under its direcdim, 
either upon the claimant's depositing in court so 
much money as the court shall order, or upon his 
giving a stipulation with the sureties in such sum 
as the court shall direct, to abide by and pay tlie 
money awarded by the final decree rendered hj 
the court, or the appellate court, if any appeal is- 
tervenee, as the one or the other course shall be ot- 
dered by the court. 

The Cargo ex Venus, L. Rl Ad,, SO. 

11 

BONDING AND SALE OF VESSELS. 

In like manner, where any ship shall be arrested, 
the same may, upon the application of the claim- 
ant, be delivered to him upon a due appraisem^t 
to be had under the direction of the court, upon 
the claimant's depositing in court so much monej 
as the court shall order, or upon his giving a stipu- 
lation with sureties as aforesaid ; and if the claun- 
ant shall decline any such application, then the 
court may, in its discretion, upon the application 
of either party, upon due cause shown, order a sale 
of such ship, and the proceeds thereof to be 
brought into court, or otherwise disposed of, as it 
may deem most for the benefit of all concerned. 

Gaines V.Travis, Ab. AdrrCy^ S97; Cure v. Bullns, 
1 Ah., 656; Treat V. The Rainbow, 1 Ben^^ jfO; 
Place V. The City of Norwicli, 1 Ben,, 90/ The 
Brig Antelope, 1 Ben., S4S; The Antelope, 1 
Bm., 522 J The Thales, S Bm., SS7; Bark ^vid, 
S Ben,, 397; U. S. v. Distilled Spirits, 4 Betk, 
S49; The Belle, 6 Ben., 57; Freight Monev of tbe 
Monadnock, 6 Ben., S67; The Union, 4 Blatch,, 
90; The White Squall, 4 BkUeh. , tOS; Brig Alii- 
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^tor, 1 QaU., 146; Schooner America, 1 Gall., 
230; Ex parte Robbins, 2 Gall., 320; U. 8. v. Four 
Pieces of Woolen Cloth, 1 Paine, 4S5; The 8hip 
Nathaniel Hooper, S Sumn. ,544; Poland v. Freight 
of Brig Spartan, TFnre, 1^4; Lane v. Townsend, 
Ware, fS86; The Palmyra, 12 Wheat, 1; The 
Kalamazoo, 9 E. L. d> Eq., 557; The Wild 
Kanger, B. dL., 84; 15 Law Bep., 563; Senab v. 
Steamer Josephine, 4 Gent. Law Jour,, 262; The 
Old Concord, 1 Brovon, 270, 

12 

SUITS BT MATERIAL MEN. 

In all suits by material men for supplies or re- 
pairs or other necessaries, the libellant may pro- 
ceed against the ship and freight in rem, or against 
the master or the owner alone in personam. 

The Brig Eledona, 2 Ben., 31; The Kate Tre- 
maine, 5 Ben., 64; The Selt, 3 Blss.y 344; Francis 
V. Barque Harrison, 1 8cm., 363; Rules, 21 How., 
iv; IS WaU., xiv. 

13 

BYMARmEBS. 

In all suits for mariners' wages, the libellant 
may proceed against the ship, freight and maater, 
or against the ship and freight, or against the owner 
or master alone in personam. 

The Merchant, 1 Abb. , 1; Borden v. Hiern, 1 
Bl. &i How., 293; Ward ▼. Ogdensburgh, 5McL., 
622; Woolman v. Prop. Richard Doane, 7 Int. 
Bev,.Bec, 77, 

14 

FOB PILOTAGB. 

In all suits for pilotage, the libellant may pro- 
ceed against the ship and master, or against the 
ship, or against the owner alone or the master 
alone in personam. 
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Banta v. McNeil, 6 Bm,, 74; The Oriflamm 
1 Saw., 177; The California, 1 Bono., 46S; fi 
parte McNeil, IS WaJil.y 2S6. 

15 

FOR COLLISION. 

In all suits for damage by coUisiony the libeUac^ 
may proceed against the ship and master^ or 
against the ship alone, against the master or the 
owner alone in personam. 

The Richard Doane, 2 Ben., Ill; The Young 
America, 1 Brawn, 46$; The Atlantic and Og- 
densburgh, 1 Newb., 1S9; Matem ▼. Gibbfl^ i 
8pr., 158. 

16 

FOB PERSONAL TORTS. 

In all suits for an assault or beating on the higb 
seas, or elsewhere within the admiralty and nuui- 
time jurisdiction, the suit shall be personcan onfy. 

Borden v. Hiem, Bl & Bow., S9S; PettingiD 
V. Dinsmore, Daveis, $08; Knowlton ▼. Boss, 1 
8pr., 163; The Sarah Ann, $ Sum., $06; Pratt 
▼. Thomas, Ware, 4^7; Roberts v. Skolfield« 3 
Ware, 184^ 

17 

UPON MARITIME HYPOTHECATION. 

In all suits against the ship or freight, founded 
upon a mere maiitime hypothecation, either ex- 
press or implied, of the master, for moneys taken 
up in a foreign port for supplies or repairs or other 
necessaries ibr the voyage, without any claim of 
marine interest, the libellant may proceed either «i 
rem, or against the master or the owner alone tn 
personam. 
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18 

tJPON BOTTOMRY BONDS. 

In all suits on bottomry bonds, properly so called, 
lie suit shall be in rem only against the property 
lypothecated, or the proceeds of the property in 
?ehosesoever hands the same may be found, unless 
:lie master has, without authority, given the bot- 
tomry bond, or by his fraud or misconduct has 
avoided the same, or has subtracted the property ; 
or, unless the owne^ has, by hi§ own misconduct or 
wrong, lost or subtracted the property ; in w hich 
latter cases, the suit may be in personam against 
the wrong-doer. 

Burke v. M. P. Rich, 1 OUff,, SOS, 

19 

FOR SALVAGE. 

In all suits for salvage, the suit may be in rem 
against the property saved, or the proceeds thereof; 
or in personam against the party at whose request, 
and for whose benefit the salvage service has been 
performed. 

Miller V. Kelly, 1 Ah,, 664; The Charles Heniy, 
1 Ben. , 8; Bondies v. Sherwood, S2 How. , ^14; The 
Schooner Boston, 1 Sum., S28; The Henry Ew- 
hank, 1 Sum., 400; Nott v. Steamboat Sabine, 2 
WoodSy 211; Huber v. Seven Coal Barges, 2 C. L. 
N„277. 

20 

PETITORY AND POSSESSORY BUTTS. 

In all petitory or possessory suits between part- 
owners or adverse proprietors, or by the owners of 
a ship or the majority thereof against the master 
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of a ship, for the ascertainment of the title anf 
delivery of the possession, or for the poesesaioo 
only ; or by one or more part-owners against the 
others, to obtain security for the return of the ship 
from any voyage undertaken without their con- 
sent ; or by one or more part-owners against the 
others, to obtain possession of the ship for any voy- 
age, upon giving security for the saie returc 
thereof, the process shall he by an arrest of tin? 
ship, and by a monition to the adverse party or 
parties to appear and make answer to the suit. 

The Friendship, 2 Curt, J^6; Ward v. Peck, 
18 Him., 267; The Schooner Tilton, 5 Mosm. 
466; The Prop. S. C. Ives, 1 NeuA,, tOS; The 
Taranto, 1 Spr,, 170. 

21 

FINAL PROCESS. 

In all cases of a final decree for the payment of 
money, the libellant shall have a writ of execu- 
tion in the nature of fieri f(wiaSy coniiumiJIug ihe 
marshal, or his deputy, to levy and collect the 
amount thereof out of the goods and chattels, lancfe 
and tenements, or other real estate of the defend- 
ant or stipulators. 

Rules, 1 Ekuk, €, 

22 

LIBELS OF INFOBHATION. 

All informations and libels of information npra 
seizures for any breach of the revenue or naviga- 
tion or other laws of the United States, shall state 
the place of seizure, whether it be on land or on 
the high seas, or on navigable waters wilimi the 
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admiralty and maritime jurisdiction of tlic United 
States ; and the district within which the property 
is brought, and where it then is. The information, 
or libel of information, shall also propound in dis- 
tinct articles the matters relied on as grounds or 
causes of forfeiture, and aver the same to be con- 
trary to the form of the statute or statutes of the 
United States, in such case provided, as the ca^e 
may require ; and shall conclude with a prayer of 
due process to enforce the forfeiture, and to give 
notice to all persons concerned in interest to ap- 
pear and show cause, at the return day of the pro- 
cess, why the forfeiture should not be decreed. 

U. S. V. The Schooner Little Charles, 1 Brock. , 
S47; The Caroline, 1 Brock., 384; Locke v. U. 
S., 7 Or,, 389; Schooner Hoppet v. U. S., 7 
Or., 339; Brig Caroline v. U. S., 7 CV., 406; 
Schooner Anne v. U. S., 7 O., 670; U. S. v. 
The Brig Keurea, 19 How., 9^; The Fideliter v. 
U. S., I8aw., 153; The Samuel, 1 Wheat., 9; The 
Mary Ann, 8 WTieat, 380; The Emily, 9 WJieat., 
381 J The Merino, 9 Wheat, 391; The Margaret, 
9 Wheat., 421; Two Hundred Chests of Tea, 9 
Wheat., 430; The Palmyra, 12 Wlieat, 1£; The 
Washington, 17 Law Bep., 497; U. S. v. Steamer 
Missouri, 3 Ben,, 608; 4 Ben,, 410; 9 BkUch., 
433. 

23 

FORM OF LIBELS. 

All libels in instance causes, civil or maritime, 
shall state the nature of the cause, as for example, 
that it is a cause civil and maritime, of contract, or 
of tort or damage, or of salvage, or of possession, 
or otherwise, as the case may be ; and if the libel 
be in rem, that the property is within the district ; 
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and if in personam^ the names and occupations aa/ 

places of residence of the parties. The iibel shall 
also propound and articulate in distinct articles the 
various allegations of facts upon which the Ubd- 
lant relies in support of his suit, so that the defaid- 
ant may be enabled to answer distinctly and sejM- 
rately the several matters contained in each artici€; 
and it shall conclude with a prayer of due process 
to enforce his rights in rem or in personam (as tk 
case may require), and for such relief and redress 
as the court is competent to give in the premise. 
And the libellant may further require the defend- 
ant to answer, on oath, all interrogatories pro^ 
pounded by him, touching all and singular the 
allegations in the libel, at the close or conclusion 
thereof. 

The H. P. Baldwin, e Abb. U. 8. , i^S?; Quinn 
V. The Transport, 1 Ben., 86; The Havre, 
/ Ben., :2D5; The Alabama, etc., 1 £en., 476; 
The Coleman and Foster, 1 Brown, 456; Liv- 
ingston V. Dorgenois, 7 Or., 577; The Clement, 
Z Curt, 363; Pettingill v. Dinsmore, Datti*. 
i^(fS; Dupont de Nemours v Vance, J9 IJott., 
16L'; West V. The Uncle Sam, 1 McAl, ^m; 
The Aldebaran, (M^ioU, 130; Robinson v. Hinck 
ley, 5 Paine, 457 , Treadwoll v. Joseph, I aSuhl. 
390; Wilson v. Graham, 4 Wasli. C. C, S4; Com 
mandcr-in-Chief, 1 Wall., 43; Jenks v. Lewis. 
Ware, 51; Pratt v. Thomas, Ware, 4S7; 7 Lav 
Bep., 135; 7 Wmh. G. C..4'^4; The Virgil, g Wm. 
Bob.y 204; The Ebenezer, 2 Wm. Bob,, 209. 

24 

AMENDMENTS OF LIBELS. 

In all iu formations and libels in causes of ad- 
miralty and maritime jurisdiction, amendments in 
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natters of form may be made at any time, on mo- 
:,u>n to the court as of course; and new counts 
tuay be filed, and amendments in matters of sub- 
stance may be made, upon motion, at any time be- 
fore the final decree, upon such terms as the court 
shall impose ; and where any defect of form is set 
down by the defendant upon special exceptions, 
and is allowed, the court may, in granting leave to 
amend, impose terms upon the libellant. 

Davis V. Leslie, lAbb., 12S; The Circassian. 2 
Ben,, 171; The Deer, 4 Ben., 358; Am. Ins. Co. 
V. Johnson, Bl. & How., 9; The Anne v. U. 8., 7 
Or. , 570; Nevitl v. Clarke, Olcott, 316; The S. C. 
Ives, 1 Newh., 205; Agnew v. Dorman, Tcmey, 
386; Taylor v. Harwood, Tariey. 437; Reppert v. 
Robinson, Taney, 492; Newell v. Norton, S 
WaU., 257; The Edward, 1 Wheat., 261; The 
Mary Ann, 8 Wheat, 380; The Marianna Flora, 
11 Wheat, 2. 

25 

STIFULATIONB IN FEBSONAM. 

In all cases of libels in personam, the court may, 
in its discretion, upon the appearance of the defend- 
ant, where no bail has been taken and no attachment 
of property has been made to answer the exigency 
of the suit, require the defendant to give a stipula- 
tion with sureties in such sum as the court shall 
direct, to pay all costs and expenses which shall be 
awarded against him in the suit upon the final 
adjudication thereof, or by any interlocutory order 
ill the progress of the suit. 

Gardner v. Isaacson, Abb, Adm^y, I41, 
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26 

CLAIMS TO BE VERIFnSD. 

In suits in rem, the party claiming tlie pnopertr 
shall verify his claim od oath or solemn affinnft- 
tion, stating that the claimant, by whom or on 
whose behalf the claim is made, is the true and 
bona fide owner, and that no other person is the 
owner thereof. And where the claim is put in by 
an agent or consignee, he shall also make oath that 
he is duly authorized thereto by the owner ; or, H 
the property be, at the time of the arrest, in the 
possession of the master of a ship, that lie is the 
lawful bailee thereof for the owner ; and upon put- 
ting in such claim, the claimant shall file a stipula- 
tion with sureties in such sum as the court shall 
direct, for the payment of all costs and expenses 
which shall be awarded against him by the final 
decree of the court, or, upon an appeal, by the ap- 
pellate court. 

The Jenny Lind, S Blateh., 51S; The Ann C. 
Pratt, 1 Curt, SJfi; The Monticello v. Mollison, 
17 How,, 16S; The L. B. Goldsmith, Neuib., US; 
The Spark v. Lee Choi Chum, 1 Scm,, 713; The 
Mary Anne, Ware^ 104; The Flora, 1 Hag. Adnk, 
^98. 

27 

ANSWERS TO BE VERIFIED. 

In all libels in causes of civil and maritime ju- 
risdiction, whether in rem or in personam, the an- 
swer of the defendant to the allegations in the libel 
shall be on oath or solemn affirmation ; and tiie 
answer shall be full and explicit, and distinct to 
each separate article and separate allegation in the 
libel, in the same order as numbered in the libel, 
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and shall also answer in like manner each inters 
rogatory propounded at the close of the libel. 

Rule 48; The Washington Irving, 1 Ahb., SSS; 
The Elizabeth Frith, Bl db How,, 195; Hart v. 
The Otis, Cratibe, 52; Orne v. Townsend, 4 Ma- 
nan, 54I; The Mutual Safety Ins, Co. v. Cargo 
of the George, Olcott, 157; The California, / 
ikiw., 463; The Boston, 1 Sum., SS8; Macomber 
V. Thompson, 1 Sum,, 384; Commander-in-Chief, 
i WaU. , 4S; The William Harris, Ware, 367; U. 
S. V. The Sun, 10 Am, L. B,,277. 

28 

EXCEPTIONS TO ANSWERS. 

The libellant may except to the sufficiency or 
fuUnesB or distinctness or relevancy of the answer 
to the articles and interrogatories in the libel ; and 
if the court shall adjudge the same exceptions or 
any of them to be good and valid, the court shall 
order the defendant forthwith, or within such time 
as the court shall direct, to answer the same, and 
may further order the defendant to pay such costs 
as the court shall adjudge reasonable. 

The Elizabeth Frith, Bl, <fc J3<>w., 195; The 
California, 1 Saw., 463; Lamb v. Parkman, 21 
Law Bep,, 589. 

28 

DECREES PRO CONFESSO. 

If the defendant shall omit or refuse to make 
due answer to the libel upon the return day of the 
process or other day assigned by the court, the 
court shall pronounce him to be in contumacy and 
default ; and thereupon the libel shall be adjudged 
to be taken pro conjesso against him, and the court 
shall proceed to hear the cause ex parte, and ad- 
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judge therein ss to law and justice shall appertain 
But the court may, in its discretion, set aside the 
default, and, upon the application of the defend- 
ant, admit him to make answer to the libel at any 
time before the final hearing and decree, upon ht 
payment of all the costs of the suit up to lie time 
of granting leave therefor. 

Rule 40; The Martha, Bl. dh How., 151; Scott 
V. The Young America, Nevk. , 107; The Monaidi, 
1 Wm,Bob., 21, 

30 

FBOGEEDmaS ON EXOEFTIONa 

In all cases where the defendant answers, bot 
does not answer fully and explicitly and distinctlj 
to all the matters in any article of the libel, and 
exception is taken thereto by the libellant, and the 
exception is allowed, the court may, by attachment, 
compel the defendant to make ^rther answa 
thereto, or may direct the matter of the exoeptioD 
to be taken pro oonfeaao against the defendant to 
the full purport and effect of the article to which 
it purports to answer, and && if no answer had been 
put in thereto. 

31 

INCRIMINATING INTEBROGATOMBS. 

The defendant may object, by his answer, to an- 
swer any allegation or interrogatory contained in 
the libel, which will expose him to any prosecu- 
tion or punishment for a crime, or for any penalty 
or any forfeiture of his property for any penal or- 
fense. 
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32 

ANSWERS TO INTEKROQATORIKB. 

The defendant shall have a right to require the 
personal answer of the libellant, upon oath or sol- 
emn affirmation, to any interrogatories which he 
may, at the close of his answer, propound to the 
libellant, touching any matters charged in the libel, 
or touching any matter of defense set up in the an- 
swer, subject to the like exception as to matters 
which shall expose the libellant to any prosecution 
or punishment or forfeiture as is provided in the 
Slst rule. In default of due answer by the libel- 
lant to such interrc^tories, the court may adjudge 
the libellant to be in default, and dismiss the libel, 
or may compel his answer in the premises by at- 
tachment, or take the subject matter of the inter- 
rogatory pro eonfesso, in fevor of the defendant, as 
the court, in its discretion, shall deem most fit to 
promote public justice. 

88 

WHEN DISPENSED WITH. 

Where either the libellant or the defendant is 
out of the country, or unable from sickness or 
other casualty to make an answer to any interroga- 
tory on oath or solemn affirmation at the proper 
time, the court may, in its discretion, in further- 
ance of the due administration of justice, dispense 
therewith, or may award a commission to take the 
answer of the defendant when and as soon as it 
may be practicable. 
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84 

mTERYSNOBS TO GIVE STIPULATIONS. 

If any third person shall intervene in any caoae 
of admiralty and maritime jurisdictiou in rem for 
his own interest, and he is entitled according to the 
course of admiralty proceedings to be heard fcr 
his own interest therein, he ^all propound tbe 
matter in suitable allegations, to which, if admitted 
by the court, the other party or parties in the suit 
may be required by order of the court to makedae 
answer ; and such further proceedings shall be had, 
and decree rendered by the court therein, as to law 
and justice shall appertain. But every such in- 
tervenor shall be required, upon filing his allega- 
tions, to give a stipulation with sureties, to abide 
by the final decree rendered in the cause, and to 
pay all such costs and expenses and damages as 
shall be awarded by the court upon the final decree, 
whether it is rendered in the original or appellate 

court. 

The George Prescott, 1 Ben., 4; The Idaho, 4 
Bm. , 27^; The Jenny Lind, 3 match, , SIS; The Old 
Concord, 1 Brown, 270; The Prindirille, 1 Brattn, 
4S5; The Ann C. Pratt, 1 Ourt, 340; The Har- 
mony, 1 Gall. , 1S3; The Monticello v. MoUison, 
17 Bow., 16£; The Packet, 3 Mason, 255; U. & 
V. Four Hundred and Twenty-two Casks of Wine, 
1 Pet., 547; Houseman V. The North Carolina, 15 
Pet., 40 ; The Taranto, 1 ^., 170; U. S. v. The 
Lion, 1 Sjyr. 399; The Boston, 1 Sum., 328; The 
Henry Ewbank, 1 8um,, 4OO; The Mary Add, 
Ware, 104; The Rising Sun, Wa/re 38$; The Dow- 
thorp, 2 Wm. Bob., 73. 
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85 

STIPULATIONS— HOW TAKEN. 

The stipulations required by the last preceding 
rule, or on appeal, or in any other admiralty or 
maritime proceeding, shall be given and taken in 
the manner prescribed by rule fifth as amended. 

Rules; 14 WaU., xi. 

36 

EXCEPnONS TO PLEADINGa 

Exceptions may be taken to any libel, allega- 
tion, or answer, for surplusage, irrelevancy, imper- 
tinence or scandal, and if, upon reference to a 
master, the exception shall be reported to be so ob- 
jectionable, and allowed by the court, the matter 
shall be expunged at the cost and expense of the 
party in whose libel or answer the same is found. 

Quinn v. The Transport, iBen., 86; The Pio- 
neer, 1 Deady, 58; The Active, 1 Deady, 166; 
The Calif omia, 1 8aw., 463; Pratt v. Thomas. 
Ware, m; The Pratt, Ware, 496. 

37 

ANSWERS BT GARNISHEES. 

In cases of foreign attachment, the garnishee 
shall be required to answer on oath or solemn affir- 
mation, as to the debts, credits or effects of the de- 
fendant in his hands, and to such interrogatories 
touching the same as may be propounded by the 
libellant ; and if he shall re^se or neglect so to 
do, the court may award compulsory process in 
personam against him. If he admit any debts, 
credits or effects, the same shall be held in his 
hands, liable to answer the exigency of the suit. 
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88 

FREIOfiT TO BE BROUGHT INTO ODtJBT. 

In cases of mariners' wages, or bottomry, or Bl^ 
vage, or other proceedings in rem, where fre^t of 
other proceeds of property are attached to, or art 
bound by the suit, which are in the hands or poe- 
session of any person, the court may, upon doe 
application by petition of the party interested, R- 
quire the party charged with the possession thereof 
to appear and show Clause why the same should 
iu>t be: brought into court to answer the ex^^ 
of the 3uit ; and if no sufficient cause be shovn, 
the court may order the same to be brought iBW 
court to answer the exigency of the suit, and upon 
failure of the party to comply with the order, n»y 
award an attadiment or otiier compulsiye proces 
to oompel obedience thereto. 

Gutes. V. Johnson, 21 Law Bep.i S79; The Caro- 
line, ^ Low., 17S, 

39 

DISMISSAL FOR WANT OF PROSECUTION. 

If, in any admiralty suit, the libellant shall not 
appear and prosecute his suit according to ^ 
course and orders of the court, he shall l^ deeifled 
in default and contumacy; and the court may, 
upon application of the defendant, pronounce fcfo 
suit to be deserted, and the same may be dismisee^ 
with costs. 

40 

DECBEE MAY BE SET ASIDE. 

> . ____ 

The court nM,y, in its discretion, upcHi the «*>• 
tion o£ the defendant, and the payment of cCBte, 
rescind the decree in any suit in wh}(^> oaiMj^Sfflrt 
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>£ Ills contumacy and default, the matter of the 
Libel shall have been decreed against him, and 
graxit a rehearing thereof at any time within ten 
days after the decree has been entered, the defend- 
EUit submitting to such ^rther orders and terms in 
the premises as the court may direct. 

Gaines v. Travis, Abb. Adm% i97; Northrop v. 
Gregory, SAbb. U. S., 508; The Illinois, iBrowri, 
IS; Snow v. Edwards, e Low., 273; Scott v. The 
Young America, 1 Newh.^ 107; Russell v. The 
Oriental, 9 G. L. K, 1S4* 

41 

SALES OF FBOPERTT. 

All sales of property under any decree in ad- 
miralty, shall be made by the marshal or his dep- 
uty, or other proper officer assigned by the court 
where the marshal is a party in interest, in pursu- 
ance of the orders of the court ; aud the proceeds 
thereof, when sold, shall be forthwith paid into the 
registry of the court, by the officer making the 
sale, to be disposed of by the court according to 
law. 

42 

MONEY TO BE DEPOSITED. 

All moneys paid into the registry of the court 
shall be deposited in some bank designated by the 
court, and shall be so deposited in the name of the 
court, and shall not be drawn out except by a 
check or checks signed by a judge of the court, 
and countersigned by the clerk, stating on whose 
account and for whose use it is drawn, and in what 
suit and out of what fund in particular it is paid. 
The clerk shall keep a regular book, containing a 



1 
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memorandum and copy of all the checks. 00 dmfnu 
and the date thereof. 

FBTmONB FOB BXMNANTB. 

Any person having an interest in any proceefc 

in the registry of the court, shall have a rigit hf 
petition and summary proceeding to intervene /)fo 
interesse mo, for a delivery thereof to him ; nnd 
upon due notice to the adverse parties, if any, the 
court shall and may proceed summarily to hear 
and decide thereon, and to decree therein according 
to law and justice ; and if such petition or claim 
shall be deserted, or upon a hearing be dismissed, the 
court may, in its discretion, award coste against the 
petitioner in fitvor of the adverse party. 

44 

REFERENCES TO COMMISSIONERS. 

In cases where the court shall deem it expedient 
or necessary for the purposes of justice, the court 
may refer any matters arising in the progress of the 
suit to one or more commissioners to be appointed 
by the court to hear the parties and make report 
thereon. And such commissioner or commissioner 
shall have and possess all the powers in the prem- 
ises which are usually given to or exercised bj 
masters in chancery in references to them, includ- 
ing the power to administer oaths, and to examine 
the parties and witnesses touching the premisefi. 

The E. C. Scranton, ^ Ben., 81; The Baltic, S 
Ben., 195; The E. C. Scranton, 4. Ben., W; The 
Transit, 4 Ben., 138; The Potomac, S Black, 581; 
Shaw v.Collyer, 4 Blotch., S70; Harris v. Wheeler 
8 mateh., 1; Taber v. Jenny, 1 Spr., SIB. 
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46 

APPEAIA FBOM DIBTBIOr TO CIBOUIT OOUBTS. 

All appeals from the digtrict to the circuit court 
muijt be made while the court is sitting, or within 
such other period as shall be designated by the 
district court by its general rules, od by an or- 
der specially made in the particular suit, or in case 
no such rule or order be made, then within thirty 
days from the rendering of the decree. 

13 Wall, xiv. 

46 

BULES OF INFERIOR 0OURT& 

In all cases not pjcovidad for by the foregoing 
rules, the district and circuit courts are to regulate 
the practice of the said courts respectively, in such 
manner as they shall de^in most expedient for the 
due administration of justiee in suke in admiralty. 

47 

IMPRISOKMENT FOR DEBT. 

In all suits in personam where a simple warrant 
of arrest issues and m executed, bail shaU be taken 
by the marshal and the court in those cases only 
in. which it m required by the laws of the State 
where aa arrest is made upon similar or analogous 
process issuing from the State courts. And impris- 
onment &n! debt on process issuing out of the Ad- 
miralty Court is abolished in all cases where, by the 
laws <a the State in which the court is held, im- 
prisoument for debt has been, or shall be hereafter 
abolished upon similar or analogous process issuing 
fiio» a Stalo eouct 
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10 How., V. ; Gardner v. Isaacson, Abb. Admy, 
Ul; Gaines v. Travis, Alh. Adm'y, 4^g; The 
Kentucky, 4 Blatch., U8; Matter of Freeman, i 
Curt, 491; La. Ins. Co. v. Nickerson, 2 Lmc. SIO: 
Hodge V. Bemis, IS Law Rep., 470; Hanson ▼. 
Fowle, 1 Saw., 497; Campbell ▼. Hadley, 1 Spr.. 
470; Act of 1867. 

48 

LTMrrATION OP TWENTy-SBVENTH BUMS. 

The 27th rule shall not apply to cases where thf 
sum or value in dispute does not exceed fifty dot 
lars exclusive of costs, unless the district court 
shall be of opinion that the proceedings prescribttl 
by that rule are necessary for the purposes of jus- 
tice in the case before the court. 
10 How., vi. 

49 

TESTIMONY ON APPEAL. 

Further proof taken in a circuit court upon an 
admiralty appeal, shall be by deposition, taken be- 
fore some commissioner appointed by a circuit court, 
pursuant to the acts of Congress in that behalf, or 
before some officer authorized to take depositions bj 
the thirtietii section of the act of Congress of the 
24th of September, 1789 (R. S., see. 863), upon an 
oral examination and cross-examination, unless the 
court m which such appeal shall be pending, or 
one of the judges thereof, shall, upon motion, al- 
low a commission to issue to take such depositiim 
upon written interrogatories and cross-interrogato- 
ries. When such deposition shall be taken by oral 
examination, a notification from the magistrate be- 
fore whom it is to be taken, or from the clerk of 
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the court in which such appeal shall be pending, 
to the adverse party, to be present at the taking 
of the e»me, an/^o pk iirtei^gntorieB, if he thmE 
fit, shall be served on the adverse party, or his at- 
torney, allowing time for their aJiendaiice, after 
being notified, not less than twenty-four hours, and 
in addition thereto, one day, Sundays exclusive, 
fbr every twenty miles of travel ; provided, that the 
court rn which such appeal may be pending, or 
either of 1fhe judges therectf, may upon motion, in- 
crease or ^Frminish the length of notice above re- 
quired. 

13 How., vi. 

60 

When oral evidence shall be taken down by the 
clerk of the district court, pursuant to the above- 
mentioned section of the act of Congress, and shall 
be transmitted to the circuit court, the same may 
be used in evidence on the appeal, saving to each 
party the right to take the depositions of the same 
witnesses, or either of them, if he should so elect. 

13 How., vi. 

51 

REPLICATIONS DI8AI XOWBD. 

When the defendant in his answer alleges new 
facts, these shall be considered as denied by the li- 
bellant, and no replication, general or special, shall 
be allowed. But within such time after the answer 
is filed as f«hall be faed by the district court, either 
by<g0neral rule or by -special order, the libellant 
may amend his libel so as to confess and avoid or 
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explain or add to the new matters set forth in the 
answer ; and within such time as may be fixed in 
like manner, the defendant shall answer sodi 
amendments. 

17 How., vL 

62 

TRANSCRIPTS ON APPEAL. 

The clerks of the district courts shall make up 
the records to be transmitted to the circuit courte, 
on appeals, so that the same shall contain the fol- 
lowing : 

1. The style of the court. 

2. The names of the parties, setting forth the 
original parties, and those who have become w- 
ties before the appeal, if any change has taken 
place. 

3. If bail was taken, or property was attached 
or arrested, the process of arrest or attachment and 
the service thereof, all bail and stipulations, and 
if any sale has been made, the orders, warrants and 
reports relating thereto. 

4 The libel, with the exhibits annexed thereta 

5. The pleadings of the defendant, with the 
exhibits annexed thereto. 

6. The testimony on the part of the libel lant 
and any exhibit not annexed to the libel. 

7. The testimony on the part of the defendant 
and any exhibits not annexed to his pleadings. 

8. Any order of the court to which exoeptioo 
was made. 
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an index thereto ; and he shall certify the entin 
document, at the end thereof, under the seal of tbe 
court, to be a transcript of the record of the dis- 
trict court in the cause named at the banning 
of the copy made up pursuant to this rule ; and 
no other certificate of the record shall be needftl 
or inserted. 

17 How., vi. 

58 

PROCEEDINGS ON 0R6SS TJBEIA. 

Whenever a cross-libel is filed upon any countc 
claim arising out of the same cause of action f« 
which the original libel was filed, the respondent 
in the cross-libel shall give security in tJie usnal 
amount and form to respond in damages^ ss 
claimed in said cross-libel, unless the court «ja 
cause shown, shall otherwise direct, and all prfr 
ceedings upon the original libel shall be stayed un- 
til such security shall be given. 

7 Wall., v; The Bristol, 4 Bm., 55; The Toledo. 
1 Brown, j^JiS; Keene v. The Whistler, 2 Satt.J^?- 
The Sapphire, 18 WaU., 61; The Geo. H. Parker. 
2S 1. B, Rec., 83, 

54 

When any ship or vessel shall be libeled, or 
the owner or owners thereof shall be sued, for any 
embezzlement, loss, or destruction by the master, 
officers, mariners, passengers, or any other person 
or persons, of any property, goods, or merchan- 
dise, shipped or put on board of such ship or vessel, 
or for any 1oj?s, damage, or injury by collision, or 
for any act, matter, or thing, loss, damage, or ht- 
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feiture done, occasioned or incurred, without the pri- 
vity or knowledge of such owner or owners, and he or 
tliey shall desire to claim the benefit of limitation of 
liability provided for in the third and fourth sections 
of the said act above recited {H. S., sees. J^8S-i286\ 
the said owner or owners shall and may file a libel or 
petition in the proper district court of the United 
Htateg, as hereinafter specified, setting forth the 
£Bict0 and circumstances on which such limitation 
of liability is claimed, and praying proper relief in 
that behalf; and thereupon said court, having 
caused due appraisement to be had of the amount 
or value of tne interet^t of said owner or owners, 
respectively, in such ship or vessel and her freight 
for the voyage, shall make an order for the payment 
of the same into court, or for the giving of a stipu- 
lation, with sureties, for payment thereof into 
court whenever the same shall be ordered ; or, if 
the said owner or owners shall so elect, the said 
court shall, without such appraisement, make an 
order for the transfer by him or them of his or their 
interest in such vessel and freight, to a trustee to be 
appointed by the court under the fourth section of 
said act (iJ. >§., sec, Jfi85) ; and, upon compliance with 
such order, the said court shall issue a monition 
against all persons claiming damages for any such 
embezzlement, loss, destruction, damage, or injury, 
citing them to appear before the said court and make 
due proof of their respective claims at or before a 
certain time to be named in said writ, not less than 
three months from the issuing of the same; and 
|)ublic notice of such monition shall be given as in 
other cases, and such further notice served through 
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the post-office, or otherwise, as the court, in its dk- 
cretion, may direct ; and the said court shall, aku 
on the application of the said owner or owneiv, 
make an order to restrain the ^rther prosecation 
of all and any suit or suits against said owner or 
owners in respect of any such claim or claims. 

In re The Prov. & N. Y. Steamhip Co., 6 Ben., 
1£4; The Oceanus. 6 Ben., esS; The Whistler, ? 
Saw., S4S; Norwich Co. v. Wright, IS Fflft. 
104. 

55 

Proof of all claims which shall be presented in 
pursuance of said monition, shall be made before a 
commissioner to be designated by the court, subject 
to the right of any person interested to question or 
controvert the same ; and, upon the completion of 
said proofs, the commissioner shall make report 
of the claims so proven, and upon confirmation of 
said report, after hearing any exceptions thereto, 
the moneys paid or secured to be paid into court as 
aforesaid, or the proceeds of said ship or vessel and 
freight (after payment of costs and expenses), shall 
be divided pro rata amongst the several claimants, 
in proportion to the amount of their respective 
claims, duly proved and confirmed as aforesaid, 
saving, however, to all parties any priority to which 
they may be legally entitled. 

56 

In the proceedings aforesaid, the said owner or 
owners shall be at liberty to contest his or their 
liability, or the liability of said ship or vessel for 
said embezzlement, loss, destruction, damage or 
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• 

injury (independently of the limitation of liability 
claimed under said act), provided that, in his or 
their libel or petition, he or they shall state the 
facts and circumstances by reason of which exemp- 
tion from liability is claimeil ; and any person or 
persons claiming damages as aforesaid, and who 
shall have presented his or their claim t^) the com- 
missioner under oath, shall and may answer such 
libel or petition, and contest the right of the 
owner or owners of said ship or vessel, either to an 
exemption from liability, or to a limitation of lia- 
bility under the said act of Congress, or both. 

67 

The said libel or petition shall be filed and the 
?^aid proceedings had in any district court of the 
United States in which said ship or vessel may be 
libeled to answer for any such embezzlement, loa«, 
destruction, damage, or injury ; or, if the said shi]) 
or vessel be not libeled, then in the district court 
for any district in which the said owner or owners 
may be sued in that behalf. If the ship have al- 
ready been libeled and sold, the proceeds shall 
represent the same for the purposes of these rules. 
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SPECIAL 6BS8ION& 

A special session of the court will be held od 
the first Tuesday of every month, at ten o'clock in 
the forenoon, at which special sessions all proces 
must be made returnable. And in case of the non- 
attendance of the judge at the time hereby ap> 
pointed, or at any other time which may by special 
order be appointed for any special session of the 
court, all process and proceedings shall stand con- 
tinued without prejudice, without further order, to 
the next special session, or to some earlier day for 
that purpose appointed by the judge. 

2 

ATTACHMENTS IN CASES IN PERSONAM. 

In suits in persotuim, where the claim is for 
liquidated damages, or the respondent is a non- 
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jident of the district, the mesne process may be 
[Citation to the respondent, with a clause therein 
recting an attachment of his goods and chattels 
tlie amount sued for, or if such property cannot 
J found, to attach his credits and effects to a like 
aount in the hands of the garnishees named 
lerein. 

Gen. Ad. Rules 2 and 7 and cases cited; Bouys- 
son V. Miller, Bee, 186; Atkins v. The Fibre Dis- 
integrating Co., 7 BlatcHi., 555; Same v. Same, 
1 Ben. , 118; Casey v. Leary , 2 Ben. , 530; Cushing 
V. Laird, 4 Ben.. 70; N. J. Steam Nav. Co. v. 
Merchants' Bank, 6 How., 344; La. Ins. Co. v. 
Nickerson, 2 Low., 310; Boyd v. Urquhart, 1 
Spr., 4^3; Clarke v. N. J. Steam Nav. Co., 1 
St07'y, 531; Atkins v. The Disintegrating Co., 18 

Wall., ^72; Ex parte Graham, 3 Wash., 460; 
Manro v. Almeida, 10 Wheat., 473; N. E. Ins. 

Co. V. Det. & Cleve. Steam Nav. Co., 13 Int. B&v. 

Bee. J 94; Mancliester v. Hotchkiss, 13 Int. Bev. 

Bee., 125; Wilson v. Pierce, 15 Law Bep., 137. 

8 

RETURN DAY OF PROCESS. 

All process shall bear test of the day on which 
it is issued, and shall be made returnable on the 
first Tuesday of the month, unless otherwise directed 
by special order ; provided that no mesne process 
shall be return^able in less than fourteen days, nor 
more than three months, from the date and issue 
thereof. 

4 
PROCESS— WHEN TO BE SERVED. 

In suits in rem the mesne process shall be served, 
and the required notices given and published twice 
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a week, at least fourteen days before the 
day of the process, unless a shorter time shall h 
prescribed by special order, founded upon the exi 
geucies of the particular case. 

6 

NOTICES OF ATTACHMENTS IN PERSONAM. 

In cases inpersanamy where property has been 
arrested, and the respondent has not been pera»- 
ally served, like notice shall be given of the s^zure 
and of the time assigned for the return of audi 
process and the hearing of the cause, as is now re- 
quired in cases of proceedings in rem. 

6 

FORM OF NOTICES. 

The notice herein contemplated shall oontani 
the title of the suit, a summary statement of tb: 
cause of action, the amount claimed by the libe- 
lant, and the day and place fixed for the return 
of the process, and shall have the name of the 
proctor of the libellant, and that of the marshal { 
and his deputy by whom the arrest shall havv 
Deen made, affixed thereto. 

7 

PAPERS TO BE LEGIBLE. 

Libels, answers and all other pleadings and pa- 
pers to be filed, shall be so plainly written as fe> 
be readily legible, and shall be free, to all reason- 
able extent, from interlineations and erasures ; aud 
it shall be the duty of the clerk to reject all pa- 
pers delivered to him to be filed which are not ed 
conformity to this rule, and which are not prop' 
erly indorsed. 



J 
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8 

LIBELS— WHEN TO BE VERIFIED. 

All libels (except on behalf of the United States) 

praying a warrant of arrest or an attachment of 

property, in rem or in personam, shall be verified 

1t>y the oath or solemn affirmation of the libellant, 

liis agent or attorney, unless for sufficient cause 

shown, such oath or affirmation shall be dispensed 

with by the special order of the judge ; but libels, 

informations or petitions praying a monition or 

citation only, without an attachment, need not be 

verified. 

Gen. Ad. Rule 7; The Hoyle, 4 Bias., £S4; Cof- 
fin V. Jenkins, S Story, 108. 

9 

SECURITY FOR COSTa 

The libellant shall, at the time of commencing 

his suit, give a bond or stipulation, with one or 

more sufficient sureties, in the sum of at least two 

hundred and fifty dollars, or deposit a like amount 

in court, conditioned that he will appear from time 

to time and abide by all orders, interlocutory and 

final, of the court, and pay the costs and expenses, 

if any, which shall be awarded against him by the 

final decree of this court, or of any appellate court. 

Provided, however, that this regulation shall not 

extend to suits for seamen's wages, nor to suits for 

salvage when the salvors have come into port in 

poesession of the property libeled. 

The Bophie, 1 Wm. Bob., SS6; The Volant, 1 
Wm, Bob., 383; The Franz et Elize, Lush. Ad., 
377; The Peri, Lush. Ad. , 543; The Wild Ranger, 
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Lv»1l Ad., 55S; The Mary, L. R. 1 Ad., 33-^: 
The Great Britain, OUoU, 1; Polydore v. Prince 
TFaw, ^2; The Arctic, 1 Brown, 347. 

10 

In all cases not embraced within the last preceding 
rule, on motion of the respondent or claimant, the 
court will, in its discretion, direct the libellaDt, on 
})ain of dismissing his libel, to give the like secu- 
rity. 

Wheatley v. Hotchkiss, 1 8pr., SS6. 

11 

WHEN PROCTOR TO BE T.TABT«R 

If in any case a libel shall be filed before secu- 
rity for costs and expenses shall be filed sls above 
required, the proctor for such libellant shall be 
liable for such costs and expenses to the amount 
specified in the said rule, until such security shall 
be filed ; and the payment thereof may be en£[>rced 
by summary process in personam against such 

proctor. 

12 

FORM OF STIPULATIONa 

All stipulations in causes civil and maritiiiie 
shall be executed by the principal party (if within 
the district), and at least one surety resident 
therein, and shall contain the consent of the stipu- 
lators, that in case of default or contumacy on the 
part of the principal or sureties, execution to Ae 
amount named in such stipulation may issue against 
the goods, chattels and lauds of the stipulatois. 
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13 

ANSWERS TO INTERROGATORIES. 

When interrogatories are propounded by the 
claimant or respondent at the close of his answer, 
touching any matter charged in the libel, or touch- 
ing any matter of defense set up in the answer (in 
pursuance of general admiralty rule 32) the libel- 
lant shall answer the same within ten days, unless, 
for sufficient cause shown, he shall, by special order, 
be allowed a longer period ; and the court may, 
in its discretion, require such interrogatories to be 
answered within a shorter time, or instanter. 

14 

RETURN BY GARNISHEE. 

On the service of a foreign attachment, as pro- 
vided in general admiralty rule 37, it shall be the 
duty of the garnishee named therein, on or before 
the return day of the process, to file with the clerk 
an affidavit containing a ftill and true statement 
of the property or funds in his hands belonging 
to the principal defendant at the time the writ 
was served and at the time the affidavit was made, 
and declare whether he has any, and, if any, what 
claim to any and what part thereof; and shall 
then, on motion of the iibellant, pay into court 
such amount as he shall not claim, or as may be 
ordered by the court, or give stipulation, with suf- 
ficient surety, to abide the further order or decree 
of the court in relation thereto ; and on his default 
in this behalf an attachment may issue against 
him, unless he shall show cause to the contrary, 
in four days, or on the first day the court is in 
session. 
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Smith V. Miln, 1 Abb. Adm'y, S7Sj Shorev v. 
Rennell, i Sfpr,^ 4I8; McDonald v. Rennelltfi 
Law Bep., 167, 

16 

ANSWERS BY GABNISHEB. 

When interrogatories are propounded to a gw^ 
nishee (in pursuance of general admiralty rule 37 ', 
a copy thereof shall be served upon the garnishet 
personally, or in case of his absence from his dwell- 
iug-house or usual place of abode, by leaving 
such copy with some person of suitable a^ who i^ 
a member or resident of the family ; and the gar- 
nishee shall be required to answer the interrcigato- 
ries within ten days after such service, unless a 
longer period shall, for adequate cause shown, be 
by special order allowed for that purpose, and the 
court may also, in its discretion, prescribe a shortcf 
period. 

16 

EXCEPTIONS— HOW TO BE TAKEN. 

Exceptions to the libel (taken in pursuance of 
rule 36 of the rules of practice prescribed by the 
Supreme Court) for surplusage, irrelevancy, im- 
pertinence or scandal, may be taken ore tenvA on 
the return day of the mesne process ; and excep- 
tions to the answer or other allegation given by 
the respondent, taken for the like causes, m pursu- 
ance of the same rule, or in pursuance of rule 27, 
for want of sufficiency, fullness or distinctness, 
may be taken in like manner, when the answer or 
other allegation is put in in open court, and tke 
court will thereupon, in its discretion, either decide 
upon the sufficiency of the exceptions so taken, in- 
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itaiiter, or direct the same to be drawn up in writ- 
ng, and appoint a day to hear argument thereon, 
>r refer the same to a commissioner. Written ex- 
ceptions may also be filed in the first instance. 

Gen. Ad. Rule 38; The Isaac Newton, 1 AUb. 
AdrrCy, 11; The Gustavia, El. dk How. , 189; The 
Elizabeth Frith, Bl & How., 195; Fumies v. 
The Magoun, OlcoU, 65. 

17 

COPIBS OF LIBEIA 

The libellant shall, within twenty days after no- 
tice of the appearance of the respondent, furnish 
his proctor a copy of the libel, and the time given - 
to answer or except shall run from the day such 
copy is furnished. If such copy be not furnished 
within the twenty days above provided, the respon- 
dent shall be entitled to an order dismissing the 

libel. 

18 

ANSWERS AOT) ESXCEPTIONS THERETO. 

When at the return of the mesne process, time 
has been granted to answer or except to the libel, 
a copy of such answer or exceptions shall without 
delay be served on the proctor for the libellant, r 
personally if he resides within three miles of the 
proctor for the claimant, otherwise either person- 
ally or by mail; and the proctor for the libellant 
may, within ten days after the service thereof, file 
and serve exceptions thereto. The claimant, 
within eight days after the service of such excep- 
tions, may give a written notice of his submission 
to any or all of them ; and if any of them are not 
submitted to within the time prescribed, either 
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party may bring the same to a hearing before tl» 
court by giviug a notice of not less than two dar? 
of such hearing. 

19 

REPORTS OF COMMIS8ION13U3. 

Upon the filing of the report by a commisfflcMier 
to whom a reference is made, it shall be the duty 
of the clerk to send written notice by mail to tl« 
proctor of the party obtaining such reference, and 
it shall be the duty of such proctor forthwith to 
notify all the other proctors interested therein rf 
the filing of such report. Exceptions to soeh re- 
port shall be filed within ten days after the rerefpc 
of such notice, unless the court shall extend tk 
time for filing such exceptions. K no exceptions 
are filed within the time limited, said report ?hall 
stand confirmed, and a final decree may be entered 
in accordance therewith without Airther notica 

ao 

DISTRIBUTION OF PROOEEDa 

Whenever a majority of the claims agaifft 
any vessel which has been sold are in decree, upon 
the application of any persons interested in the 
proceeds the court will order the clerk to clasaiy 
and marshal the claims against such proceeds, and 
claims thereafter filed shall be paid only after the 
payment of those included in his report. Up<» 
the filing of such report and upon notice to all 
persons interested, in case no exceptions are filed, 
the court will order the report confirmed, and tlie 
proceeds distributed among those libellants wli(t«c 
claims are then in decree. Decrees subsequeutiv 
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obtained shall be paid only from the remnants, un- 
less in cases where delay has been necessarily oc- 
casioned, the court shall otherwise order. 

21 

PROOF OF PUBLICATION. 

No default for want of an appearance, in cases 
where no bond had been given, shall be entered, un- 
til an affidavit of the publication of the notice re- 
quired by the 4th and 6th rules of this court shall 
have been made and filed in the cause ; nor shall 
any sale be confirmed, until like proof be made of 
the publication of the notice required by the 19th 
rule, and it shall be the duty of the clerk to pro- 
cure such affidavits as soon as publication is made. 

22 

TRIALS BY JURY. 

In all admiralty cases hereafter commenced, if 
the libellant desires a trial by jury he shall demand 
the same in his libel. If such trial be desired by 
the respondent he shall demand the same in his 
answer. Unless so demanded a trial by jury shall 
be deemed to have been waived. Provided, how- 
ever, that the court may, upon special application, 
order a jury for reasons not known to the pleader 
at the time his libel or answer is filed. 

Gillet v. Pierce, 1 Broton, 653. 

23 

NOTICE AND PLACE OF SALE. 

Not less than ten days' notice, by publication at 
least five times, shall be given of the sale of prop- 
erty except where otherwise specially ordered by 



VL« 
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the court. If the property be within the count? 
of Wayne or Kent, such sale shall take plaoe at 
the outer front door of the District Court House; 
if elsewhere, it shall take place at or near where 
the property is situated. 

24 

OFFIOIAL PAPERS. 

All notices required by the rules and practice of 
this court in admiralty and seizure cases to be 
printed in a newspaper, shall be published in the 
Eastern District in the Detroit Daily Pod and 
lYibune, and in the Western District in the Qiand 
Rapids DaUy Eagle. 

25 

OFFICIAL DEPOSITORIES. 

In pursuance of general admiralty rule 42, the 
Second National Bank of Detroit, and the Fiist 
National Bank of Grand Rapids are hereby desig- 
nated as the places of deposit for money paid into 

court 

26 

CUSTODIAN'S FEES 

No allowance for the expenses of keeping any 
ship or vessel beyond the sum of one dollar per 
day shall be made to the marshal, except upon 
the affidavit of the ship-keeper, stating his em- 
ployment and service, and the amount agreed to 
be paid therefor ; and that he actually remained 
on board said ship or vessel during the whole timt' 
for which his services are charged, and that no 
officer of the court is interested in the amount 
claimed to be due him ; and a copy of such affi- 
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vit sHall be served with the copy of the bill of 
» or statement of allowance claimed. 
The Hlbernie, 1 8pr., 78. 

27 

EXPENSE OF A TUQ. 

Xfaie expense of a tug employed to assist in the 
xest of vessels shall not hereafter be taxed or 
istrged in any case where the sum claimed in the 
bel is less than $25 ; nor shall such expense in 
ay case be taxed or charged to an amount ex- 
seding one-fifth the sum so claimed in the libel. 

28 

WRITS OF RESTITUTION. 

In no ca^ shall the marshal release or discharge 
rom his custody a boat or vessel, without a writ of 
estitution from the clerk under the seal of the 
lourt ; and the clerk shall issue no such writ if 
ihere are any claims on file undisposed of or un- 
satisfied, without the special order of the court. 

28 

APPEALS, WHEN AND HOW TAKEN. 

Appeals in admiralty to the circuit court shall 
be taken within ten days from the date of the de- ^ /f 
cree, unless fiirther time be given by special order 
of the judge. The appeal shall be m writing, and 
shall specify particularly from what part of the 
decree, if less than the whole, the appeal is taken ; 
also, whether it is intended to make new allega- 
tions or proofe, and if so, what; and whether it 
is intended to pray for any other relief, and, 
if BO, what; and on the trial above the ap- 



nClEB — DISTBICT COUKT. 



pellant ahall be strictly confined to the ^ 
cificatioiLs ill his appeal. Either or both }ier 
ties may appeal in this maimer, and nu answer 
shall be required troxa the appellee ; but for anv 
irregularity he may except or move to dismits. 
The appeal shall be filed with the clerk of Os 
district court, aud from that time, security haying 
been given in such sum as shall be fixed by tlit 
district Judge, and with sureties approved by said 
judge, or the clerk of the district court, it shall be 
considered as perfected ; and it shall be the dotr 
of said clerk within twenty days, unless a longer 
time shall be allowed by the district judge, to pre- 
pare and deliver to the clerk of the circuit eoun. 
together with said appeal, the records in such c** 
required by the 63d rule of the Suprenie Coun 
rules, except as herein otherwise provided, Ad<! 
when this is done, so much of the case as is ap- 
pealed shall be ill the exclusive control of the cir 
cuit court. With a view to provide for the certi- 
fying of testimony in cases of appeal, the court 
shall, unless otherwise ordered, cause all oral te^ti- 
mony to be reduced to writing as the trial pn>- 



greases, either by the judge, the clerk, or a 
missiooer designated for that purpose, the cc 
which shall be taxed in the bill of costs ; and such 



testimony shall stand upon tbe same footing a* 
depositions, and be certified up accordingly. 
Upon written application to the court &om which 
to he taken, proceedings on execu- 
suspended, until the time for perfect- 
lal shall have elapsed. The amount 
I be given by the appellant shall be 
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by the court from which the appeal is taken, 
Bknd its sufficiency shall be approved by the court, 
if given in term time, otherwise by the clerk. In 
all cases the clerk shall certify the original pro- 
ceedings and all depositions read on the hearing 
ajid. oommissiouers' reports into the circuit court, 
unless otherwise ordered. 

Hayford v. Griffith, S Bl. G. G., S4; The Ellen, 
4 match., 107; Greigg v. Reade, Grabbe, 64; U. S. 
V. Hoffsheads of Molasses, 1 Curtis, 276; U. 8. v. 
The Glamorgan, S Gurt, £36; The Enterprise, 2 
Gurt., S17; The Montgomery v. The Betsey, 1 
Oall.y 416; Ives V. Merchants' Bank, 12 Hmo., 
159; Montgomery v. Anderson, £1 How,,S86; U. 
S. V. Haynes, 2 McLean, 155; Nail v. The Illi- 
nois, 6 McLeaaiy 4IS; Backus v. The Marengo, 6 
McLean, 499; The Hollen, 1 Mason, 4SI; Norton 
V. Rich, S Mason, 44S; Canter v. Am. Ins. Co., 3 
Pet., S07;The New England, 3 Sum., 495; 
Randolph v. Barbour, 6 Whmt., 128; The Jon 
quille, 6 Wheat., 452; U. 8. v. «5,70O in Specie, 
1 Woods, 14; Otis V. The Rio Grande, 1 Woods, 
593; Drake v. The Oriental, 9 G, L. K, 3B1. 

30 

GENERAL ISSTTE IN SEIZURE OASES. 

In seizure cases the defendant or claimant, in- 
stead of specially traversing any or all of the alle- 
gations of the information, may plead in substance 
" that the goods, articles and property in the said 
information mentioned did not, nor did any or 
either of them, or any part thereof, become for- 
feited, in manner and form, as in the said informa- 
tion in that behalf alleged," or may otherwise 
directly and expressly deny, in similar general 
terms, the forfeiture alleged, which shall be 
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deemed a good plea of the general issue to such 
information, and shall put in issue all the allegs- 
tions thereof. 

81 

REPLICATIONS DISALLOWEI>. 

When in any such seizure case, the defendant or 
claimant shall, in his plea, make any affirmative 
allegation, or allegation of matters of fact^ bj way 
of defense or answer to the information therein, 
the same shall be considered as denied by the dis- 
trict attorney and the United States, and no repli- 
cation, either general or special, shall be required 
or allowed. Within twenty days after such plea 
shall be filed and served, the United States may 
amend the information, as of course, and may adil 
new allegations for the purpose of avoiding, ex- 
plaining or adding to the new matter alleged ui 
such plea. And the claimant shall have twent}' 
days, after the filing and service of such amended 
information, to file and serve his plea to the same. 

82 

REMISSION OP FINES, PENALTIES AND PORFEITUREP. 

Preparatory to the presentation of a petition for 
the remission or mitigation of any fine, penalty, 
forfeiture or disability, a copy of such petition, t«>- 
gether with a notice of the time and place of pre- 
senting the same, shall be served on the attornev 
of the United States, and another^ copy, with the 
like notice, on the person or persons claiming the 
fine, penalty, or forfeiture, ten days before the time 
of preferring the petition. 

The petition, in addition to the other circuiu- 
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stances of the case, shall state whether any^ and 
what suit has been instituted, and what proceed- 
ings have been had for the recovery of the fine, 
penalty, or forfeiture, up to the time of prefer- 
ring the petition. The clerk, under the direction 
of the judge, shall prepare a statement of the 
facts relative to the case which appear upoji the 
inquiry, and forthwith transmit the same, together 
with the petition, to the Secretary of the Treas- 
ury. 

83 

WARRANTS AND PROCEEDINGS TO BE RETURNED TO 

CLERK. 

All warrants issued by any commissioner in this 
district, or copies of the same, minutes of exami- 
nation and recognizances, with all the doings of 
said commissioner upon said warrants, shall be 
forthwith certified and returned by him to the 
clerk of this court ; and if such commissioner shall 
neglect or refuse to return the same, he may be 
forthwith compelled by rule of court, and in case 
of disobedience he may be proceeded against by 
attachment or for a contempt. 

34 

INTBRNAL REVENUE CASES. 

No commissioner shall issue a warrant for vio- 
lation of the internal revenue laws upon the com- 
plaint of any person not belonging to the revenue 
service without first laying such complaint before 
the district attorney, or his assistant, and obtain- 
ing in writing his consent to the proceeding. A 
violation of this rule by any commissioner will be 
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regarded as cause for his removal, and no fecB vi)I 
be allowed to such commissioner wliere this rule is 
not complied with. 

36 

RECORD OF COMMISSIONER'S RETTTRNa 

It shall be the duty of the clerk to keep a boot 
labeled " Record of Commissioners' RetunK," 
the first pages of which shall contain an acconft 
list of all the commissioners in this distiicty and in 
which he shall enter each return as received br 
the name of the defendant, and the name of tk 
commissioner also ; and shall number the rebnns 
progressively and file the same accordingly, afltf 
make an index of the names of both dercndant' 
and commissioners, and said books and files, s» 
well as the criminal files and dockets, shall beopeo 
to inspection during oflice hours. 

86 

INFORMATION, WHEN TO BE FILED. 

No information against a person charged nitii 
crime shall be filed until after the filing of tli< 
report of a commissioner showing arrest, examina 
tion or waiver, commitment or bail ; nor shall m 
plea of nolo contendere be signed except in th** 
presence of the district attorney or his assistant 

37 

SCIRE FACIAS. 

When de&rult is made by any party or witness 
bound by recognizance in any criminal proceeding, 
the clerk shaU immediately issue a «ctre /oooi 

thereon. 
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88 

OFFICERS MAY NOT BE SURETIES. 

All attorneys, marshals, clerks and other officers 
of the circuit and district courts are hereby pro- 
hibited from becoming bail in any criminal case 
in this court. 

39 

AFFIDAVITS FOR CONTINUANCE 

On motion by the defendant for a continuance, 
it shall be necessary for him, if in attendance on 
the court, to make an affidavit of merits and of 
the facts and circumstances on account of which 
he applies for the same. If it be for the absence 
of witnesses, he shall state their names, and particu- 
larly what he expects to prove by their testimony ; 
and if the opposite party will admit that the wit- 
nesses, if present, would so testify, then a continu- 
ance f'hall not be granted. If the party applying 
for such continuance be not in attendance in 
court, the statement of his counsel shall be re- 
ceived in lieu of such affidavit, unless the oppo- 
site party shall require the affidavit of counsel to 
the same extent as that required from the defend- 
ant as above. 

40 

AFFIDAVITS BY POOR DEFENDANTS. 

In all applications under the eleventh section of 
the act of Congress of August 8, 1846 (B. 8,, sec, 
<^78), the respondent seeking aid of the govern- 
ment for the purpose of procuring the attendance 
of witnesses for his defense must set forth in \\U 
affidavit, 
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First. The fects which he expects to proyeby 
each of the absent witnesses, and that such &cte 
are true, or that the respondent believes them tD 
be true. 

Second, Where the witnesses reside, or wbeie 
they can be found. 

Third, The want of sufficient means and tke 
actual inability of the respondent to pay the (e& 
of such witnesses for their attendance. 

The process of the court will not be ordered for 
more than two witnesses to each distinct feet, an<l 
in no case to establish the character of the re- 
spondent by general reputation. 

41 

BOOK OF FINES. 

A book shall be kept by the clerk, in which be 
shall enter a fiill and particular account under ih< 
title of each criminal cause depending in the 
court of all moneys paid into court in such cau?^ 
and of the payment thereof, and such book b* 
at all times be open to inspection. 
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MISCELLANEOUS. 



42 

PAPERS NOT TO BE TAKEN. 

No libel, answer, declaration, information, in- 
iietment, deposition, or other pleading or paper 
>ii file, shall be taken from the clerk's office with- 
out an order of the court or of the judge. Copies 
of any such pleadings or papers shall be furnished 
by the clerk on the request of either party, and 
l^is fees therefor shall be paid on demand, and 
tsLX-ed as costs in the case. 

43 

BX7LES OF CIRCUIT COURT. 

In all cases not provided for by the rules of 
this court, the rules of the Circuit Court of the 
United States for these districts, for the time being 
( whether adopted before or after these rules), so far 
as the same may be applicable, shall regulate the 
practice of this court. 
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DUTIES OF CLERKS OF DISTRICT COURTS. 

The clerks of the several district courts shall 
enter upon each petition in bankruptcy the day, 
and the hour of the day, upon which the same 
shall be filed ; and shall also make a similar notie 
upon every subsequent paper filed with them, ex- 
cept such papers as have been filed before the re- 
gister, and so indorsed by him ; and the papers in 
each case shall be kept in a file by themselyes. 
No paper shall be taken from the files for any pur- 
pose except by order of the court. Every papff 
shall have indorsed upon it a brief statement of 
its character. The clerks shall keep a docket, in 
which the cases shall be entered ana numbered in 
the order in which they are commenced ; and the 
number of each case shall be indorsed on every 
paper. The docket shall be so arranged that a' 
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brief memorandum of every proceedyig in each 
case shall be entered therein, in a manner conve- 
nient for reference, and shall at all times be open 
for public inspection. The clerks shall also keep 
separate minute-books for the record of proceed- 
ings in bankruptcy, in which shall be entered a 
minute of all the proceedings in each case, either 
of the court or of a register of the court, under 
their respective dates. 

2 

PROCESS. 

All process, summons and subpoenas shall issue 
out of the court under the seal thereof, and be 
tested by the clerk ; and blanks, with the signa- 
ture of the derk and seal of the court, may, upon 
application, be fornished to the registers. 

3 

APPEARANCK 

Proceedings in bankruptcy may be conducted 
by the bankrupt in person m his own behalf, or 
by a petitioning or opposing creditor; but a cred- 
itor will only be allowed to manage before the 
court his individual interest. Either party may 
appear and conduct the proceedings by attorney, 
who shall be an attorney or counselor authorized 
to practice in the circuit or district court. The 
name of the attorney or counselor, with his place 
of residence and business, shall be entered upon 
the docket, with the date of the entry. All pa- 
pers or proceedings offered by an attorney to be 
filed shall be indorsed as above required ; and or- 
ders granted on motion shall contain the name of 
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the party Qr attorney making the motion. K-- 
tices and orders which are not, by the act or by 
these rules, required to be served on the party per- 
sonally, may be served upon his attorney. 

4 

COMMENCEMENT OF PR0CEEDINQ8. 

Upon the filing of a petition in case of volun- 
tary oankruptcy, or as soon as any adjudicatioD 
of bankruptcy is made upon a petition filed m 
case of involuntary bankruptcy, the petition shall 
be referred to one of the registers in such maimer 
as the district court shall direct, and the petitioner 
shall fiirnish the register with a copy of the pa- 
pers in the case, and thereafter all the proceedings 
required by the act shall be had before him, ex- 
cept such as are required by the act to be had in 
the district court, or by special order of the dis- 
trict judge, unless some other register is directed 
to act in the case. 

The order designating the register to act upon 
any petition shall name a day upon which the | 
bankrupt shall attend before the register, fit)m 
which date he shall be subject to the orders of the 
court in all matters relating to his bankruptcy, 
and may receive from the register a protection 
against arrest, to continue until the final adjudi- 
cation on his application for a discharge, unless 
suspended or vacated by order of the court. 

A copy of the order shall forthwith be sent by 
mail to the register, or be delivered to him pe^ 
sonally, by the clerk or other officer of the court. 
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BEGISTBBa 

TKe time when and the place where the regis- 
bers shall act upon the matters arising under the 
several cases referred to them, shall be fixed by 
special order of the district court, or by the regis- 
ter acting under the authority of a general order, 
in each case, made by the district court ; and at 
such times and places the registers may perform 
the acts which ttey are empowered to do by the 
act, and conduct proceedings in relation to the 
following matters, when uncontested, viz. : making 
adjudication of bankruptcy on petition of the 
debtor ; administering oaths ; receiving the sur- 
render of a bankrupt ; granting protection thereon ; 
giving requisite direction for notices, advertise- 
ments, and other ministerial proceedings ; taking 
proofe of claims ; ordering payment of rates and 
taxes, and salary or wages of persons in the em- 
ployment of the assi^ee ; ordering amendments, 
or inspection, or copies, or extracts of any pro- 
ceedings ; taking accounts of proceeds of securities 
held by any creditor ; taking evidence concerning 
expenses and charges against the bankrupt's 
estate ; auditing and passing accounts of assignees ; 
proceedings for the declaration and payment of 
dividends, and taxing costs in any of the proceed- 
ings ; and generally dispatching all administrative 
business of the court in matters of bankruptcy, 
and making all requisite uncontested orders and 
directions therein, which are not, by the acts of 
Congress concerning bankruptcy, specifically re- 
quired to be made, done, or performed by the dis- 
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trict court itself; all of which shall be sul^ect Id 
the control and review of the said court. Bro- 
vided, however, That by the surrender of a bank- 
rupt mentioned and referred to in this cHrder aod 
in the act in that behalf is intended and under- 
stood a personal submission of the bankrupt hiit 
self for full examination and disclosure in ^efe^ 
ence to his property and affairs, and not a sl]^ 
render or delivery of the possession of his prop- 
erty. 

DISPATCH OF BUSINESa 

Every register, in performing the duties re- 
quired of him under the act, and by these orden; 
or by orders of the district court, shall use aU rea- 
sonable dispatch, and shall not adjourn the bna- 
ness but for good cause shown. Six hours' sesaoa 
shall constitute a day's sitting if the business re- 
quires ; and when there is time to complete the 
proceedings in progress within the day, the party 
obtaining any adjournment or postponement 
thereof may be charged, if the court or regisftr 
think proper, with all the costs incurred in conse- 
quence of the delay. 

7 

EXAMINATION AND FIUKG OF PAPERS. 

It shall be the duty of the register to examine 
the bankrupt's petition and schedules filed there- 
with, and to certify whether the same are correct 
in form ; or, if deficient, in what respect they are 
so ; and the court may allow amendments to be 
made in the petition and schedules upon the ap- 
plication of the petitioner, upon proper cause 
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shown, at any time prior to the discharge of the 
bankrupt. The register shall indorse upon each 
paper filed with him the time of filing, and, at the 
close of the last examination of the bankrupt, the 
register having charge of the case ahall file all 
the papers relating thereto in the office of the 
clerk of the district court, and these papers, to- 
gether with those on file in the clerk's office, and 
the entries in the minute-book, shall constitute the 
record in each case ; and the clerk shall cause the 
papers in each case to be bound together. 

8 

ORDERS BT THE REGISTER. 

Whenever an order is made by a register in any 
proceeding in which notice is required to be given 
to either party before the order can be made, the 
fact that the notice was given, and the substance 
of the evidence of the manner in which it was 
given shall be recited in the preamble to the or- 
der, and the fact also stated that no adverse in- 
terest was represented at the time and place ap- 
pointed for the hearing of the matter upon such 
notice; and whenever an order is made where 
adverse interests are represented before the regis- 
ter, the fact shall be stated that the opposing par- 
ties consented thereto, or that the adverse interest 
represented made no opposition to the granting 
of such order ; provided, however, if any party 
interested adversely to such order shall not, before 
the hearing of the application therefor, give rea- 
sonable notice in writing to the register that he 
intends to contest the same, and objects to its 
being heard by the register, the same shall be 



144 GSmSRAL ORDERS IN BANKRTTPTCY- 

heard by the register as by consent. But aU sod 
orders may be reviewed by the district court at tk 
request of any party aggrieved, upon his psjin^ 
the cost of certifying the matter to said conn 
within ten days from the making of the order; 
which request and payment shall be entered by 
the register on his docket ; and he shall thereupa 
forthwith certify the said matter to the court, fflrf 
said court, upon making its decision, may nwike 
such order with regard to the costs as justice diaB 
require. 

9 

NOTIFICATION TO ASSIGNEE OF HIS APPOINTMK8T. 

It shall be the duty of the register, immedi- 
ately upon the appointment of an assignee, as pre- 
scribed in sections twelve and thirteen* of the a^ 
(should he not be present at such meeting), to no- 
tify him, by personal or mail service, of his ap- 
pointment ; and in such notification the assignee 
so appointed shall be required to give notice forth- 
with to the register of his acceptance or rejectioB 
of the trust. 

No official assignee shall be appointed by the 
court or judge; nor any general assignee to act in 
any class of cases. 

No additional assignee shall be appointed bj 
the court or judge under section thirteenf of the 
act, except upon petition of one-fourth in number 
an4 value of the creditors who have proved their 
debts, and upon good and sufficient cause shown. 

* §§ 5033, 5034. R. S. f § 5084, R S. 
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10 

TESTIMONY, HOW TAKEN. 

The examination of witnesses before a register 
in bankruptcy may be conducted by the party in 
person or by his counsel or attorney, and the wit- 
nesses shall be subject to examination and cross- 
examination, which shall be had in conformity 
with the mode now adopted in courts of law. The 
depositions upon such examination shall be taken 
down in writing by or under the direction of the 
register in the form of narrative, unless he deter- 
mines that the examination shall be by question 
and answer in special instances, and when com- 
pleted shall be read over to the witness and signed 
by him in the presence of the register. Any 
question or questions which may be objected to 
{^all be noted by the register upon the deposition, 
but he shall not have power to decide on the com- 
petency, materiality, or relevancy of the question ; 
and the court shall have power to deal with the 
costs of incompetent, immaterial or irrelevant de- 
positions, or parts of them, as may be just. In 
case of refusal of a witness to attend, or to testify 
before a register, the same proceedings may be 
had as are now authorized with respect to wit- 
nesses to be produced on examination before an 
examiner of any of the courts of the United 
States on written interrogatories. 

11 

MINUTES BEFORE BEOISTEH, FILING, ETC. 

A memorandum made of each act performed 
by a register shall be in suitable form, to be en- 
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tered upon the minute-book of the court, and shall 
be forwarded to the clerk of the court not later 
than by mail the next day after the act has been 
performed. Whenever an issue is raised before 
the register in any proceedings, either of fjswst or 
law, he shall cause the same to be stated in writ- 
ing in the manner required by the fourth and 
sixth^ sections of the act, and certify the swne 
forthwith to the district judge for his deeision. 
The pendency of the issue undecided before a 
judge shall not necessarily suspend or delay othei 
proceedings before the register or court in the 
case. 

12 

ACCOUNTS FOR SERVICES OF REGISTER AND MARSHAL. 

Every register shall keep an accurate accoimt 
of his traveling and incidental expenses, and those 
of any clerk or other officer attending him in tht 
performance of his duties in any case or number 
of cases which may be referred to him ; and shall 
make return of the same, under oath, with proper 
vouchers (when vouchers can be procured), on the 
first Tuesday in each month; and the marshal 
ishall make his return, under oath, of his actual 
and necessary expenses in the service of every 
warrant addressed to him, and for custody of prop- 
erty, publication of notices, and other services, 
and other actual and necessary expenses paid by 
him, with vouchers therefor whenever practicable, 
and. also with a statement that the amounts 
charged by him are just and reasonable. 



5009, 5010, R. S. 
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13 

IftAXCSHAI. AS MESSENGER-SURRENDER OF PROPERTY. 

In cases of voluntary bankruptcy, the bank- 
rupt, after being decreed such, and after the ap- 
pointment of an assignee or trustee, and assign- 
inent, duly made, shall, unless the court otherwise 
direct, deliver possession of all his property and 
a^ssets (including evidences of debt and booKS of 
account), to said assignee or trustee, unless at or 
after such decree and before said assignment the 
court, on application of any creditor or creditors, 
and upon good cause shown by affidavit, shall 
deem it necessary for the interest of the creditors 
tbat possession of such property and assets should 
be sooner delivered up ; in which case, as in cases 
of involuntary bankruptcy, the court may order 
said property and assets to be taken possession 
of by the marshal as messenger, directions for 
which may be inserted, in pursuance of such or- 
der, in the original warrant in bankruptcy, or in 
a special warrant to be issued for that purpose. 

it shall be the duty of the marshal as messen- 
ger to take possession of the property of the bank- 
rupt when required thereto by warrant or order 
of the court, and to deliver the same to the as- 
signee or trustee when appointed and assignment 
made as aforesaid. The marshal, when taking 
possession as aforesaid, shall make an inventory 
of the property and assets by him received, and 
deliver the «anic, with the said property and as- 
sets, to said assignee or trustee, who shall verify 
the same, and if found correct and full no further 
inventory shall be required; Provided, however, 
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That if any goods or effects so taken into poaee^ 
sion as the property of the bankrupt shall be 
claimed by or in behalf of any other person, die 
marshal shall forthwith notify the petitiomitf 
creditor, or assignee, if one be appointed, of md 
claim, and may, within five days after so giYing 
notice of such claim, deliver them to the claimaot 
or his agent, unless the petitioning creditor or 
party at whose instance possession is taken shall 
by bond with sufficient sureties, to be approTei 
by the marshal, indemnify the marshal for th* 
taking and detention of such goods and eflfectb, 
and the expenses of defending against all clainb 
thereto ; and, in case of such indemnity, the mar 
shal shall retain possession of such goods aixi 
effects, and proceed in relation thereto as if »> 
such claim had been made; And provided furiher. 
that in case the petitioning creditor claims thai 
any property not in the possession of the bank- 
rupt belongs to him, and should be taken by the 
marshal, the marshal shall not be bound to take 
possession of the same unless indemnified in like 
manner. He shall also, in case the bankrupt b 
absent or cannot be found, prepare a schedule oi 
the names and residences of his creditors, and the 
amount due to each, from the books or other pa- 
pers of the bankrupt that may be seized by bin: 
under his warrant, and from any other sources of 
information ; but all statements upon which it 
return shall be made shall be in writing, and 
sworn to by the parties making them, before oot 
of the registers in bankruptcy of the court, or « 
commissioner of the courts oi the United State. 



GENERAIi OBDERS IN BANKRUFTCT. 149 

In cases of yolimtary bankruptcy, the marshal 
may appoint special deputies to act, as he may 
designate, in one or more eases, as messengers, for 
the purpose of causing the notices to be published 
and served as required in the eleventh* section of 
the act, and for no other purpose. In giving the 
notices required by the diird subdivision of the 
eleventhf section of the act, it shall be sufficient 
to give the names, residences, and the amount oi 
the debts (in figures) due the several creditors, so 
far as known, aud no more. 

14 

FBTCriONB AST) AMENDMENTS. 

All petitions, and the schedules filed therewith, 
^hall be printed or written out plainly, and with- 
out abbreviation or interlineation, except where 
such abbreviation and interlineation may be for 
the purpose of reference; and whenever any 
amendments are allowed, th^y shall be written 
and signed by the petitioner on a separate paper, 
in the same manner as the original schedules 
were signed and verified ; and if the amendments 
are made to different schedules, the amendments 
to each schedule shall be made separately, with 
proper reference to the schedule proposed to be 
amended, and each amendment shall be verified 
by the oath of the petitioner in the same manner 
Bs the original schedules. 

*§g5019,5082, R. & t§5032,R. S.;g5,actl874 
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16 

PRIORITY OF ACnONB (INVOLUl^ABT SANKBDFTCTV 

Whenever two or more petitions shal] be fiW 
by creditors against a common debtor, aU^i^ 
separate acts of bankruptcy committed by and 
debtor on different days within six montiis jKwr 
to the filing of said petitions, and the debtor shall 
appear and show cause against an adjudicatioo (J^ 
baiikruptcy against him on the petitions, that pe- 
tition thali be first heard and tried which aUeg» 
the commission of the earliest act of bankruptcr: 
and in case the several acts of bankruptcy are al- 
leged in the different petitions to have been ooffl- 
mitted on the same day, the court before whidi 
the same are pending may order them to be coft- 
rtolidated, and proceed to a hearing as upon ob^ 
petition ; and it an adjudication of bankmptcjbe 
made upon either petition, or for the conmiisaoD 
of a single act of bankruptcy, it shall not br 
necessary to proceed- to a hearing upon the T^ 
maining petitions, unless proceedings oe taken br 
the debtor for the purpose of causiucc such adjn- 
dication to be annulled or vacated. 

16 

FioNO pErrmoNS in different districts. 

In case two or more petitions shall be filed 
against the same individual in different districts, 
the first hearing shall be had in the district in 
which the debtor has his domicile, and such peti- 
tion may be amended by inserting an all^ftKiou 
of an act of bankruptcy committed at an earlier 
date than that first alleged, if such earlier act is 
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sliarged in either of the other petitions ; and in 
3aae of two or more petitions against the same 
&nii in different oourts, each having jurisdiction 
i>ver the case, the petition first filed shall be first 
heard, and may be amended by the insertion of 
an allegation of an earlier act of bankruptcy than 
that first alleged, if such earlier act is charged in 
either of the other petitions, and, in either case, 
the proceedings upon the other petitions may be 
stayed until an adjudication is made upon the pe- 
tition first heard ; and the court which makes the 
iirst adjudication of bankruptcy shall retain juris- 
diction over all proceedings therein until the same 
shall be closed. In case two or more petitions 
for adjudication of bankruptcy shall be filed in 
different districts by different members of the 
ri^ame copartnership for an adjudication of the 
bankruptcy of said copartnership, the court in 
which the petition is first filed having jurisdiction 
shall take and retain jurisdiction over all pro- 
ceedings in such bankruptcy until the same shall 
be closed ; and if such petitions shall be filed in 
the same district, action shall be first had upon the 
one first filed. 

17 

OONOERNING RBDBMFTIONB OF FROFEBTT AND CX>M- 

POUNDING CLAIMS. 

Whenever it may be deemed for the benefit of 
the estate of a baiucrupt to redeem and discharge 
any mortgage or other pledge, or deposit, or lieu 
upon any property, real or personal, or to relieve 
said property from any conditional contract, and 
to tender performance of the conditions thereof, 



15d G£NEKAL OBDER8 IN BANKRUPTCY. 

or to oompound aiiy debts or other claims or a^ 
curities due or belonging to the estate of the bank- 
rupt, the assiguee, or the bankrupt, . or any cred- 
itor who has proved his debt, may file his petitioD 
therefor in the office of the clerk o£ the district 
court ; and thereupon the court shall appoint t 
suitable time and place for the hearing thereoC 
notice of which shall be given in some news'paper, 
to be designated by the court, at least ten dap 
before the hearing, so that all creditors aud other 
persons interested may appear and show cause, if 
any tliey have, why an order should not be passed 
by the court upon the petition authoriasing such 
act on the part of the assignee. 

18 

FB0CEEDINQ8 IN CASE OF COPABTNEB8HIF& 

In case one or more members of a copartner- 
ship refuse to join in a petition to have the firm 
declared bankrupt, the parties refusing shall he 
entitled to resist the prayer of the petition in 
the same manner as if the petition had been filed 
by a creditor of the partnership, and notice of 
the filing of the petition shall be given to him in 
the same manner as provided by law and br 
these rules in the case - of a debtor petitioned 
against ; and he shall have the right to appear at 
the time fixed by the court for the hearing of the 
petition, and to make proof, if he can, mat the 
copartnership is not insolvent, or has not com- 
mitted an act of bankruptcy, and to take aU 
other defenses which any debtor proceeded 
against is entitled to take bv the provisions of the 
act ; and in case an adjudication of bankruptcy 
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is made upon the petition, such copartner shall be 
requiivd to i^rnish to the marshal, as messenger, 
a schedule of his debts and an inventory of his 
property, in the aame manner as k required b^ 
the act in cases of debtors a^inst whom adjudi- 
cation of bankruptcy shall be made. 

19 

DUTIES OF ASSIGNEES. 

The assignee shall, immediately on entering 
upon his duties, prepare a comj)lete inventory of 
all the property of the bankrupt that comes into 
his possession, except where an inventory is ftir- 
nished to him by the marshal, in which case, 
having verified the same, he shall add thereto a 
certificate that the same is correct, or that the 
same is correct as modified by a supplemental in- 
ventory to be annexed thereto ; in which supple- 
mental inventory he shall state any deficiency of 
assets named in the marshal's inventory, and shall 
add any property or assets not contained therein. 

The assignee shall make rejport to the court, 
within twenty days after receiving the deed of as- 
sign nient, of the articles set off* to the bankrupt 
by him, according to the provisions of the four- 
teenth section* of the act, with the estimated 
value of each article, and any creditor may take 
exceptions to the determination of the assignee 
within twenty days after the filing of the report. 
The register may require the exceptions to be ar- 
gued before him, and shall certify them to the 
court for final determination at the request of 

*§6045, R. B. 
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either party. The subi^tance of each monihlT I^ 
turn 01 the assignee shall be sent by the regi^ 
to any creditor who shall request it and pay ^ 
fee provided for notices to creditors. In case ik 
assignee shall neglect to file any report or stal^ 
ment which it is made his duty to file or make b 
the bankrupt act, or any general order in bui- 
ruptcy, within five days after the same shall V 
due, it shall be the duty of the register to mife 
an order requiring the assignee to show cause b^ 
fore the court, at a time specified in the order, 
why he should not be removed from office. T^ 
register shall cause a copy of the order to V 
served upon the assignee at least seven days be 
fore the time fixed for the hearing, and proof <'^ 
the service thereof to be delivered to the deri. 
All accounts of assignees are to be referred as *^^ 
course to the register for audit unless otherwise 
specially ordered by the court. 

20 

COMPOSITION WITH CREDITORS (ARBTrRATIOK). 

Whenever an assignee shall ihake application 
to the court for authority to submit a controveisj 
arising in the settlement of demands against the 
bankrupt's estate, or of debts due to it, to the d^ 
termination of arbitrators, or for authority ti» 
compound and settle such controversy by agree 
ment with the other party, the subject matter of 
the controversy and the reasons why the assignee 
thinks it proper and most lor the interest of the 
creditors that it should be settled by arbitratioii or 
otherwise, shall be set forth clearly and distinctly 
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a the application ; and the court, upon examina- 
ion of the same, may immediately proceed to 
ake testimony and make an order thereon, or may 
Urect the a^ignee to give notice of the applica- 
tion, either by publication or by mail, or both, to 
the creditors who have proved their claims to ap- 
pear and show cause, on a day to be named in the 
order and notice, why the application should not 
be granted, and may make such order thereon as 
may be just and proper. 

21 

DISPOSAL OF PROPERTY BT AS8IGKEE.> 

Upon application to the court, and for good 

cause shown, the assignee may be authorized to 

sell any specified portion of the bankrupt's estate 

at private sale; in which case he shall keep an 

accurate account of each article sold, and the 

price received therefor, and to whom sold ; which 

account he shall file with his report at the first 

meeting of creditors after the sale. In making 

sale of the ftanchise of a corporation it may be 

offered in fractional parts or in certain numbers 

of shares corresponding to the number of shares 

in the bankrupt corporation. 

22 

PERISHABLE PROPERTY. 

In all cases where goods or other articles come 
into possession of the messenger or assignee which 
are perishable, or liable to deterioration in value, 
the court may, upon application, in its discretion, 
order the same to be sold and the proceeds depos- 
ited in court. 
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28 

SERVICE OF NOnOE. 

The notioe provided by the eighteenth sectkm^ 
of the act shall be served by the marshal or h^ 
deputy, and notices to the creditors of the tune 
and place of meeting provided by the section'^ 
shall be given through the mail by letter, signed 
by the clerk of the court. 

Every envelope containing a notice sent by the 
clerk or messenger shall have printed on it a di- 
rection to the postmaster at the place to which ii 
is sent, to return the sam« within ten days unless 
called for. 

24 

OPPOSITION TO DISCHARGE. 

A creditor oppo.sing the application of a bank- 
rupt for discharge shall enter his appearance iu 
opposition thereto on the day when the creditor 
are required to show cause, and shall file his spe- 
cification of the grounds of his opposition, in 
writing, within ten days thereafter, unless the 
time shall be enlarged by order of the district 
court in the case, and the court shall thereupou 
make an order as to the entrv of said case for 
trial on the docket of the district court, and the 
time within which the same shall be heard and 
decided. 

26 

SECOND AND THIRD MEETING OF CREDITOSS. 

Whenever any bankrupt shall apply for his dis- 
charge, within three months from the date of his 



§ 5089, R. 8. 
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Bi.][ig adjudged a bankrupt, under the provisions 
f tJie twenty-ninth section* of the act, the court 
tSLy direct that the second and third meetings 
f creditors of said bankrupt required by the 
wenty-seyenth and twenty-eighth sectionsf of .said 
,cft shall be had on the day which may be fixed 
u. tlie order of notice for the creditors to appear 
md show cause why a discharge should not be 
rranted such bankrupt ; and the notices of such 
Gaeeting shall be sufficient if it be added to the 
Liotice to show cause, that the second and third 
Dtieetings of said creditors shall be had before the 
register upon the same day that cause may be 
^ ag^t the di^char^ or upon «,me V 
vious day or days. 



AFPEALS. 

Appeals in equity from the district to the circuit 
court, and from the circuit to the Supreme Court 
of the United States, shall be regulated by the 
rules governing appeals in equity in the courts 
of the united States. Any supposed creditor who 
takes an appeal to the circuit court from the de- 
cision of the district court rejecting his claim, in 
whole or in part, according to the provisions of 
the eighth section of the act, shall give notice of 
his intention to enter the appeal within ten days 
from the entry of the final decision of the district 
court upon his claim ; and he shall file his appeal 
in the derk's ofilce of the circuit court within ten 

• % 6108 R. 8. t §§ 5W3, 5098, R. 8. 
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days thereafter, setting forth a statem^it in m 
ing of his claim in the manner prescribed hy m 
^section; and the assignee shall plead or aiuver 
thereto in like manner within ten days aft» tk 
s^tatement shall be filed. Every issue theica 
i^hall be made up in the court, and the csue 
plac^ upon the docket thereof, and shall be heari 
and decided in the same manner as oth^r act» 

at law. 

27 

IMPRIBONKD DEBTOR 

If at the time of preferring his petitifm tk 
debtor shall be imprisoned, the court, upon his tp- 
plication, may order him to be produced upoi 
habeas corp*M by the jailor, or any officer in wh« 
custody he may be, before the register, for ik 
purpose of testifying in any matter relating to bi? 
bankruptcy ; and if committed after the filuig of 
his petition upon process in any civil action 
founded upon a claim provable in l)ankruptcy,die 
court may, upon like application, dischai^ to 
from such imprisonment. If the petitioner, dm^ 
ing the pendency of the proceedings in bank- 
ruptcy, be arrested or imprisoned upon procesein 
any civil action, the district court, upon his appli- 
cation, may issue a writ of habeas eorptis to bnng 
him before the court, to ascertain whether sucb 
process has been issued for the collection of anr 
claim provable in bankruptcy, and, if so prov- 
able, he shall be discharged ; if not, he sluul b( 
remanded to the custody in which he may law- 
ftilly be. Before granting the order for db- 
charge, the court shall cause notice to be mrni 



GBNSIUX OJttDlfiKS IK BANKKUJPTOT. 15U 

jLpon the creditor, or his attorney, so as to give 
bam. an opportunity id appearing and being heard 
before the granting of the order. 

28 

DISPOSIT AND PAYMENT OF MONBTS. 

The district court in each district »<hall desig- 
nate certain national banks, if there are any 
within the judicial district, or if there are none, 
theu some other safe depository, in which all 
moneys received by assignees or paid into court in 
the course of any proceedings in bankruptcy shall 
be deposited ; and every assignee and the clerk of 
said court shall deposit all sums received by them, 
severally, on account of any bankrupt's estate, in 
one destignated depository ; and every clerk shall 
make a report to the court of the funds received 
by him, and of deposits made by him, on the first 
Monday of every month. On the first day of 
each month, the assignee shall file a report with 
the register, stating whether any collections, de- 
posits, or payments have been maae by him during 
the preceding month, and if any, he snail state the 
gross amount of each. The register shall enter 
such reports upon a book to be kept by him for 
that purpose, in which a separate account shall be 
kept with each estate ; and he shall also enter 
therein the amount, the date, and the expressed 
purpose of each check countersigned by him. No 
moneys so deposited shall be drawn from such de- 
podtory unless upon a check or warrant, signed 
by the clerk of the court, or by an assignee, and 
countersigiK*d by the judge of the court, or one 
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of the registers designated for that purpose, stttr 
iug the elate, the sum, aud the account for which 
it is drawn ; and an entry of the substance of 
such check or warrant, with the date thereof) the 
sum drawn for, and the account for which it ii 
drawn, shall be forthwith made in a book kept fat 
that purpose by the assignee or the clerk ; and all 
checks and drafts shall be entered in the order 
of time in which they are drawn, and s^hall be 
numbered in the cafie of each estate. A copy of 
this rule shall be fornished to the depositozyso 
designated, and also the name of any register au- 
thonzed to countersign said checks. 

20 

paEPATMBNT OB SSOUHITY OF FEES. 

The fees of the register, marshal, and deik 
shall be paid or secured in all cases before thej 
shall be compelled to perform the duties required 
of them by the parties requiring such service; 
and in the case of witnesses their fees shall be 
tendered or paid at the time of the service of the 
summons (a subpoBna, and shall indude their 
traveling expenses to and from the place at whicb 
they may be summoned to attend. The court 
may order the whole, or such portion of the le« 
and costs in each case to be paid out of the fund 
in court in such case as shall seem just 

The funds deposited with the register, marshal, 
and clerk shall, in all cases where they come oat 
of the bankrupt's estate, be considered as a part 
of such estate, and the assignee shall be chamd 
therewith, and shall not be allowed ior aDvdi»- 
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irsementB therefrom, except upon the production 
* proper vouchers from such officers, respectively, 
Lven after the due allowauee of their respective 

30 

FSSaB Ain> 006TS. 

The fees of the clerk shall be the same as now 
.llowed by law for similar services in the general 
ee-bill, section 828, Revised Statutes, except as 
ierein provided; but no charge shall be made 
or filing any paper previously filed with the regis- 
^r. Also, 

Por entering memoranda or minutes of 

raster, each folio $ 10 

For sending notice to creditors by mail, 

each 15 

For inserting notice in newspaper 50 

(The necessary cost of advertising to be paid as 
an expense of the estate.) 

For taxing the costs in each case 1 00 

— and for each folio of taxed bill. 10 

Regiders, 

The following and no other fees shall be allowed 
to the register : 

For filing and entry of the general ord^ 
of reference, and for ofiice rent, station- 
^, and other incidental expenses of pro- 
ceedings, conducted iu the usual office of 
the register, to be allowed once only in 
anycause 5 00 



18B GENERAL OBDBB8 IN BANKRUPTCY. 

When the proceedings are not conducted 
in the usual office of the register, but in 
some other city or town, he shall be al- 
lowed for each day employed in going, at- 
tending, and returning $5 00 

Also, in such case, traveling and inci- 
dental expenses of himself and of any 
clerk or other officer attending him, 
which expenses and fees shall be appro- 
priated among the cases, as provided in 
section 5 of the act, or section 5125 of 
the Revised Statutes. 

For each day's service while actually em- 
ployed under a special order of the court, 
a sum to be allowed by the court, not 

exceeding 6 W' 

But only one per diem allowance to be 
made for a single day, and no duplica- 
tion of such allowances to be made for 
different cases on the same day ; and no 
other allowance shall be made for clerk 
hire except as above stated. 

For every affidavit to any petition, schedule, 
or other proceeding in bankruptcy, ex- 
cept proof of debt by a creditor or i.is 
agent, for each oath and certifying the 
same 2-^ 

For examining petition and schedules and 
certifying to their correctness 3 00 

For every warrant in bankruptcy, or other 
process, issued and directed to the mar- 
shal (not including warrants for payment 
of money or anything other than pro- 
cess) 2 00 
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^or each day in which a general meeting 

of creditors is held, and attending same.. $S 00 
?*i>r notification to a^^s^ignee of his appoint- 
ment 50 

F^or assignment of bankrupt's efiects 1 00 

For every bond with sureties 1 00 

Foot every application for a general m<H»t- 

ing of creditors 1 00 

For every summons or sabpflena requiring 
the attendance of a bankrupt, a bank- 
rupt's wife, or a witness for examination, 

for each person summoned 10 

For taking depositions, including proo& of 
debts, and examination of banKrupt or 

his wife, for each folio 20 

For certifying proof of debt as satisfac- 
tory... 25 

For copies of depositions and other papers, 

each folio 10 

For each notice which the register may be 
required to send to or serve on any cred- 
itor (which shall include for postage and 

stationery) 15 

For mileage in making personal service 
when necessary the same as allowed by 
law to the marshal. 
For inserting notice in newspaper when 

required 60 

(CostR of advertisdn^ to be allowed as 
part of the expenses of the estate. ) 

For each order for a general divid(»nd ... 3 00 

For computation of dividends 3 00 

In addition thereto, for each creditor 10 
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For every judicial order made by a regis- 
ter, necessary or proper to be made by 
him, and not herein otherwise specially 
provided for, and not including matter»< 

merely ministerial .^ $1 N] 

For every discharge where there k no op- 
position SMI 

For auditing the accounts of assignees 1 Mj 

— and for each additional hour necessar- 
ily employed therein, after the first hour, 1 09 
For every certificate of question to the dis- 
trict court or judge, under sections four 
and six of the act, or sections 5009 and 

6010 of the Revised Statutes 1 00 

For preparing such certificate, each folio... ^ 
For eacn folio of memorandum sent to the 

clerk 10 

For countersigning each check of assignee, 10 
For filing every paper not previously filed 
by the clerk, and marking and identify- 
ing every exhibit 10 

(Fees paid by creditors for establishing 
their debte shall be entitled to rank with 
other fees and costs in the case, under sec- 
tion 5101, Revised Statutes.) 

Marshah. 

The fees of the marshal shall be the sametf 
are allowed for similar services b;^ the general fee- 
bill in section 829 of the Revised Statutes, as 
modified by section 5126, including addidonal 
fees allowed by the latter section for distinct ser 
vices ; but no allowances shall be made under the 



GENERAL 0BDBB8 tN BANKRUPTCY. 165 



LSt clause of section 5126, commencing with the 
''ords " For cause shown." 

i'lie marshal shall be allowed for each hour 
necessarily employed in making inven- 
tory of bankrupt's property $1 00 

— and for each foUo of inventory 20 

Por each hour actually and necessarily 
employed in personal attention in taking 
care of bankrupt's property 1 00 

CNo other allowance to be made for custody of 
property, except for actual disbursements, wnich 
ahall in all cases be passed upon by the court) 

Astiffnees. 

The fees and allowances of assignees shall be as 
prescribed and provided for in sections 5099 and 
5100 of the Revised Statutes ; provided that, in 
addition to disbursements made, no allowance 
shall be made other than the commissions pro- 
vided for in section 5100, except as hereinsm:er 
specified; and said commissions shall be calcu- 
lated but once upon the amount of moneys re- 
ceived and paid, and not upon both the receipt 
and payment thereof Besides which, there shall 
be allowed to the assignee as follows: 

For serving or sending notice to creditors, 
or publishing the same, when required 
to be done by the assignee, the same 
amount allowed to the register for like 
services. 



166 GENERAL ORDERS IN BANKRTPTCY. 



For each hour nec^sarily employed in 
making inventory or supplemental in- 
ventory of bankrupt's property, or veri- 
fying marshal's inventory . $1 00 

For each folio of inventc^ry or supplemen- 
tal inventory made by assignee '^^ 

For all services in designating the exempt 
property of a bankrupt, and filing re- 
port thereon . '•*> 

For attending a general meeting of credit- 
ors 3 IW 

For every deed for i*eal estate sold '1 ^^^ 

For drawing and filing each monthly re- 
port 1 VO 

For drawing and filing each quarterly re- 
port, not exceeding four, unless specially 
allowed 5 W' 

For each general account submitted to a 
creditors' meeting, not exceeding two, 
unless specially aUowed 10 IW 

For all services in paying a general divi- 
dend, or executing an order of final dis- 
tribution, and making report thereon, in- 
cluding all disbursements 5 0^' 

In addition, for each creditor to whom a 
dividend is paid 23 

Amendnieiit. 

" It being found that, in certain special ca-*^ 
requiring great care and exertion on the part ot 
assignees in bankruptcy, the fees and allowances 
now provided are insufiUcient, it is therefore 
hereby 
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Ordered^ That in such cases as are above men- 
ioned, the district judge be, and is hereby, au- 
horized, by and with the advice and concurrence 
►f tlie circuit justice or judge, to make such ad- 
litional allowance to the assignee or trustee, or 
to lK)th or either of them, if there be more than 
[>iie, as in his judgment shall be a fair and just 
compensation for his or their services, having re- 
gard to the amount of a^ets, the amount of labor 
required, and the special circumstances of the 
case ; and that so much of General Order 30 as 
couflicts herewith be repealed. [Fromidgated 
March 17, 1877, 93 U. &, wi.] 

Witnesses and Jurors, 

The fees of witnesses and jurors shall be the 
same as prescribed in the general fee-bill, in sec- 
tions 848 and 852 of the Revised Statutes. 

Attorneys. 

No allowance shall be made against the estate 
of the bankrupt for fees of attorneys, solicitors, or 
counsel, except when necessarily employed by the 
assignee, when the same may be allowed as a dis- 
bursement ; and no allowance shall be made to 
the assignee for custody of the bankrupt's prop- 
erty, except necessary disbursements in relation 
thereto. The necessity and reasonableness of dis- 
bursements shall in all cases be passed upon by 
the court. 

Any money received by either of the officers 
mentioned, in excess of lawful fees or compensa- 
tion, shall be ordered by the judge to be paid into 
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court, and such order may be enforced, if neces- 
sary, by attachment as for contempt. 

No bankrupt's discharge shall be refiised or de- 
layed by reason of the non-payment of any ^ 
except the fee for his certificate of discharge. 

TaxaMon of Oosts, 

Ten days before the day fixed for the consider- 
ation of the assignee's final account, or at aaj 
other time fixed by the court, on its own motion, 
or on the application of any person interested^ 
the clerk, marshal, and register shall file with the 
clerk a statement of fees, including prospective 
.fees for final distribution, which shall exhibit, hr 
items, each service and the fee charged for it, aod 
the amount received. Said clerk shall tax each 
fee-bill, allowing none but such as are proyidrf 
for by these rules, which taxation shall be condu- 
cive, reserving to any party interested exceptions 
to the bills as taxed, which shall be decided by 
the court. The office of auditor is hereby discon- 
tinued. 

81 

00ST8 IN CONTESTED ADJtJDICATIONB. 

In cases of involuntary bankruptcy, where the 
debtor resists an adjudication, and the court, after 
hearing, shall adjudge the debtor a bankrupt, the 
petitioning creditor shall recover, to be paid out 
of the fund, the same costs that are allowed by 
law to a party recovering in a suit in equity; and 
ill case the petition shall be dismissed, the debtor 
n ly recover like costs from the petitioner. 
When a debtor shall be adjudged a bankrupt 
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on the application of a creditor, and shall be 
required under the provisions of the act to furnish 
a schedule of his creditors, and an inventory and 
valuation of his estate, the court, if the estate 
is large and the required schedule and inventory 
are likely to be voluminous or complicated, or 
other good reason exist, may, on the application 
of such debtor, allow him the services of a clerk 
or accountant to aid him therein, at such rate of 
compensation, not to exceed iive dollars per day, 
as the court may deem reasonable. 

82 

AS TO FOBMS AND SCHBDUI4E3. 

The several forms specified in the schedules an- 
nexed to the former general orders for the several 
purposes therein stated shall be observed and used, 
with such alterations as may be necessary to suit 
the circumstances ol any particular case. The 
tabular forms hereto annexed shall be used re- 
spectively by the several officers named in section 
nineteen of the amendatory act of June 22, 1874, 
in making the returns required by said section. 
In aU cases where, by the provisions of the act, a 
special order is required to be made in any pro- 
ceeding, or in any case instituted under the act in 
a district court of the United States, such order 
shall be framed by the court to suit the circum- 
stances of the particular case; and the forms 
hereby prescribed shall be followed as nearly as 
may be, and so far as the same are applicable to 
the circumstances requiring such special order. In 
proceedings in equity, instituted for the purpose 
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of carrying into effect the provisions of die act, or 
for enforcing the rights ana remedies given by i^ 
the rules of equity practice established by the Su- 
preme Court of the United States shall be foUowei 
as nearly as may be. In proceedings at law. ii* 
stituted for the same purpose, the rules of the Gi^ 
cuit court regulating the practice and procedmt 
in cases at law shall be followed as nearly as maf 
be. But the court, as the judge thereof, may, bf 
special rule in any case, vary the time allowed fii 
return of process, for appearance and pleadii^ 
and for taking testimony and publication, aod 
may otherwise modify the rules for the prepart- 
tion of any particular case so as to ^Etcilitate t 
speedy hearing. 

SB 

OMISSIONS AND AMENDMENTS. 

Whenever a debtor shall omit to state in Ac 
schedules annexed to his petition any of the ikti« 
required to be stated concerning his debts or hi^ 
property, he shall state, either in its appropriak 
place in the schedules or in a separate affidavit to 
oe filed with the petition, the reason for the omis- 
sion, with such particularity as will enable the 
court to determine whether to admit the schedule? 
as sufficient, or to require the debtor to make 
Airther efforts to complete the same according to 
the requirements of the law ; and in making anj 
application for amendment to the schedules, the 
debtor shall state under oath the substance of the 
matters proposed to be included in the amend- 
ment, and the reasons why the same had not been 
incorporated in his schedules as originally filed, or 
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as previously amended. In like manner, he may 
correct any statement made during the course of 
his examination. 

34 

PROOF OF DEBTS. 

Depositions to prove claims against a bankrupt's 
estate shall be correctly entitled in the court and 
in the cause. When made to prove a debt due to 
a copartnership, it must appear on oath that the 
deponent is a member of the creditor firm; when 
made by an agent, the reason the deposition is not 
made by the claimant in person must be stated ; 
and when made to prove a debt due to a corpora- 
tion, and the corporation has no such officer as 
cashier or treasurer, the deposition may be made 
by the officer whose duties most nearly correspond 
to those of cashier or treasurer. Depositions to 
prove debts existing in open account shall state 
when the debt became or will become due ; and 
if it consists of items maturing at different dates, 
the average due date shall be stated ; in default 
of which it shall not be necessary to compute in- 
terest upon it All such depositions shall contain 
an averment that no note has been received for 
such account nor anjr judgment rendered thereon. 
Proofs of debt received by any assignee shall be 
delivered to the register to whom the cause is re- 
ferred. The register may decline to file any depo- 
sition until the fee for filing the same is paid. 
When a proof of debt is sent by mail to the regis- 
ter, and it shall be accompanied by the fee for 
filing it, and the fee for sending a notice to a cred- 
itor, the register shall acknowledge the receipt of 
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it, and state the amount at which he has enteiei 
it, and if it shall be insufficient or unsatis&ctoir 
to the register he shall state the reason. 

Any creditor may file with the register a re- 
quest that all notices to which he may be entidei 
shall be addressed to him at any place, to be desig- 
nated by the post-office box or street number,*? 
he may appoint, and thereafter, and until somt 
other designation shall be made by such creditor, 
all notices shall be so addressed ; and in other 
cases notices shall be addressed as specified in thv- 
proof of debt. 

Claims which have been assigned before prooi 
shall be supported by a deposition of the owner 
at the time of the commencement of proceedings, 
setting forth the true consideration of the debt, 
and that it is entirely unsecured, or, if secured, 
such deposition shall set forth the security, as is 
required in proving secured claims. 

Upon filing with the register satisfactory proof 
of the assignment of a claim proved and entere<l 
on the register's docket, the register shall immedi- 
ately give notice by mail, to the original claimaDi, 
of the filing of such proof of assignment. 

And if no objection be entered within ten days, 
he shall make an order subrogating the assignee ti 
the original claimant. 

If objection be made within the time specified, 
or within such further time as may be granted for 
that purpose, the register shall certify the objec- 
tion into court for determination. The claims of 
persons contingently liable for the bankrupt mar 
be proved in the name of the creditor, wlwi 

uown by the party contingently liable. 
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When the name of the creditor is unknonvn, 
^ijich. claims may be proved in the name of the 
paxty contingently liable ; but no dividend shall 
be paid upon such claim, except upon satisfactory 
proof that it will diminish, pro tarvtOy the original 
debt. The execution of any letter of attorney to 
represent a creditor, or of an assignment of claim 
sk^er proof, or of the consent of a creditor to a 
l[>ankrupt's discharge, may be proved or acknowl- 
edged before a register in bankruptcy, or a United 
States circuit court commissioner. When executed 
on behalf of a copartnership, or of a corporation, 
the person executing the instrument shall make 
oath that he is a member of the firm, or duly au- 
thorized officer of the corporation, on whose behalf 
he acts. 

When the party executing is not personally 
known to the officer taking the proof or acknowl- 
edgment, his identity shall be established by satis- 
factory proof. 

When the assignee or any creditor shall desire 
the re-examination of any claim filed against the 
bankrupt's estate, he may appl^ by petition to the 
register to whom the cause is referred, for an 
order for such re-examination; and thereupon 
the register shall make an order fixing a time for 
hearing the petition, of which due notice shall be 
given by mail, addressed to the creditor. 

At the time appointed, the register shall take 
the examination of the creditor, and of any wit- 
nesses that may be called by either party ; and if 
it shall appear from such examination that the 
claim ought to be expunged or diminished, the 
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register, if no objection be made, may order ac- 
cordingly. If objection be made, die register 
shall require the parties then, or within a time lo 
be fixed for that purpose, to form an issue to be 
certified into court for determination. 

If the petitioner is in default in making up said 
issue, the petition shall be dismissed ; if the cred- 
itor whose claim is re-examined is in defkalt in 
making said issue, the claim may be diminished 
or expunged by the register. 

All orders thus made by the register may be re- 
viewed by the court on special petition, and upon 
showing satisfactory cause for such review. 

85 

TBIAL BEFORE MABSHAL. v 

If the debtor, under the provisions of section 
fourteen of the amendatory act relating to pro- 
ceedings in bankruptcy, approved June 22, 1874. 
shall elect to have a trial of the facts before the 
marshal, he shall make such election in writiDg, 
and file the same with the clerk of the court ; and 
thereupon the court, on application of the debtor, 
may award the venire faeiaa in said section pre- 
scribed, upon and by virtue of which the marshal 
shall summon twenty-four good and lawful men, 
inhabitants of the vicinity of the place of trial 
and indififerent between the parties, from whom to 
select a jury to try the said facts ; and the names 
of the persons so summoned shall be drawn by lot 
to make the said jury, and each party shall be en- 
titled to challenge four persons peremptorily ; and 
if a sufficient number of jurors unohallenged and 
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£rom exception shall not appear to make the 
l11 panel of twelve men (or such less number as 
le parties may agree upon), to try the said 
ei.U8e9 the marshal snail complete the number by 
artlivdth summoning other proper persons for the 
purpose. And any person summoned by the mar- 
lva.1 to sk on said jury, and bailing to appear witli- 
>ut sufficient excuse, shall be returned by the 
narshal and subject to be fined by the court. 

The petitioning creditor shall be deemed the 

actor, give due notice of trial, and have the open- 

mg ana close before the jury. Subpcenas may be 

issued to witnesses, and objections to evidence 

shall be decided by the marshal presiding at the 

trial, subject to review by the court. The trial 

shall be had upon the petition to have the debtor 

declared a bankrupt, and no other pleadings shall 

be necessary. The debtor may, on his part, prove 

any fact or state of fiicts which will entitle him to 

have the case dismissed. The jury, if desired, 

shall find a special verdict upon any point or 

question of fact stated for that purpose in writing 

by either party before the case shall have been 

submitted to them. The verdict shall be signed 

by the foreman of the jury and countersigned by 

the marshal, who shall immediately return the 

same to the court with the venire, and any points 

or questions raised and decided by him at the 

trial. The court, for good and legal cause shown, 

may set aside the verdict and award a new venire 

as often as occasion shall require. 
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36 

OOMFOSmON UNDER SECTION 17 OF AMENDATORY Ad 

If at any time after the filing of a pedtion hi 
an adjudication in bankruptcy, a petition dnij 
verified be filed by the debtor or bankrupt, orb? 
any creditor of such debtor or bankrupt, setting 
forth that a composition has been proposed bj 
such debtor or bankrupt, and that he verily be^ 
lieves that such proposed composition would be 
accepted by a majority in number, and three- 
fourths in value of the creditors of such debtor « 
bankrupt, in satisfaction of the debts due from such 
debtor or bankrupt, the court shall forthwith orders 
meeting of the creditors to be called to consider ot 
the said proposition as provided in the 17th secrioo 
of the said amendatory act, whereupon such proceed- 
ings shall be had as are therein directed. Hie 
register acting in the case, or, if no register ha 
been assigned, a register to be designate by the 
court, shall, at the time and place specified in thf 
notice for holding such meeting, hold and preside 
at the same, and report to the court the proceed- 
ings thereof, with his opinion thereon ; upon the 
filing of which the clerk shall give the notices Uf 
creditors required by said section, and the oouit 
shall, at the time therein fixed, proceed to hear 
and determine the matter as in said section is pre- 
scribed. 

In like manner, additional meetings in relation 
to such proposed composition, or any modification 
thereof, may, upon like application, be called and 
held, and the proceedings returned in like maontf. 
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87 

BEFEBENCE TO SECTIONS OF ACTT, ETC. 

All orders referring specifically to any section 
or sections of the original bankrupt act, shall be 
deemed and construed to refer to tne correspond- 
ing sections respectively, in the Revised Statutes 
of the United States ; for example. Order IX, in 
referring to sections 12 and 13 of the act, shall be 
construed to refer to sections 5033 and 5064 re- 
spectively, of the Revised Statutes ; and so of the 
rest. And all forms heretofore prescribed shall 
be adapted to any modification oi the law, or of 
theseorders. ^ 



Amendmenti Ootober Tenn, 1874. 



1. The petition for a composition with creditors 
required by Order XXXVI, must set forth that 
the petitioner verily believes that the proposed 
composition will be accepted by two-thirds in 
number and one-half in value of the creditors of 
the debtor or bankrupt, instead of a majority in 
number and three-fourths in value of such credit- 
ors, and the said order is hereby amended ac- 
cordingly. 

2. The deposit of $50 required to be made as 
security for i^e fees of the register, shall be deliv- 
ered by the clerk to the register to whom the case 
is referred, and be by him accounted for at the 
termination of the case. 

8. Order V is amended by striking out the 
words in lines 20 and 21, '^ and taxing costs in 
any of the proceedings." 



Rules op the Circuit Courts 



m BANKRUPTCY. 



When the ** General Superintendence and Juris- 
diction " authorized to be exercised by the second 
section of the " Act to establish a uniform sptem 
of bankruptcy throughout the United Stato," 
approved March 2, 1867, is intended to be in- 
voked, the party so intending shall file in the 
office of the clerk of the circuit court a petition 
verified by affidavit, setting forth briefly the fiwfc 
of the case and the relief sought, and he shaU, at 
the same time, deposit such sum of money as the 
clerk shall deem necessary to cover the costs, or 
in lieu thereof the clerk may, in his discretion, 
take an undertaking which he shall deem suffi- 
cient for that purpose. 

The clerk shall thereupon, in a book to be k^ 
for such proceedings, docket the case and enter an 
order that the adverse party, within a time to be 
fixed by the order, shall file an answer verified bT 
affidavit, if he desire to answer, and a copy of suoi 
order, with a caption stating the style of the case, 
and that it is bankruptcy, shall thereupon be 
served by the mar-shul upon such adverse party. 
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The marshal's return of service shall be in the 
following form : A. B. vs. C. D., Circuit Court, 

U. 8. District, Michigan, in Bankruptcy. I 

served the order in this case, dated day of 

, A. D. 18 — , by (state the manner of ser- 

^vdce) E. F., Marshal. 

Upon filing the answer the petitioner may re- 
j>ly, under oath, within a time to be fixed by the 
<;lerk upon his application. 

2 

The counsel of the petitioner, at the time of filing 
tlie petition, shall file also a brief, setting forth the 
points and authorities intended to be relied upon. 
If the counsel tor the adverse party desire to sub- 
iiiit a brief, he shall file it within the time fixed 
for the filing of the answer. 

The counsel for the petitioner may submit a 
closing brief within a time to be fixed by the 
clerk. 

The time fixed by the clerk as aforesaid, may 
be enlarged by the written agreement of the par- 
ties or their counsel, filed with the clerk. 

3 

When the case is ready to be submitted, the 
clerk shall transmit the papers to the circuit 
judge. 

K either party shall desire to be heard in oral 
argument, he shall notify the other party and the 
circuit judge as early as may be, and thereupon 
the judge will fix a tune and place for such argu- 
ment 
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6 

When the decision of the judge is made the 
clerk shall enter it in the proper book, and traoi- 
mit a certified copy to the district court. 

Note. — These rule^ are not intended to affect tlie 
right as given by the section referred to, to file a bill id 
equity when that course shall be preferred. In sndi 
cases these rules will apply as far as applicable, and 
such special orders in addition will be made in e«ii 
case as may be deemed proper. 

6 

The petition mentioned in the foregoing role. 
No. 1, shall be filed within ten days fix)m the en- 
tering of the order complained of, unless the tine 
shall be extended by the district judge by an o^ 
der filed with the clerk within the said ten days. 
A failure to file the petition in time shall be held 
to be a waiver of the right to file the same, iod 
none shall be filed thereafter. 



lULKS OF THE DISTRICT COURTS 



m BANEHUFTCY. 



BEFEBENOB TO BEGISTE& 

Petitions in cases of voluntary bankruptcy, re- 
quired by General Order No. 4, to be referred to 
one of tne registers, shall, unless otherwise spe- 
cially ordered, be referred to the register for the 
Congressional district within which fiie petitioner 
resides, except where the petitioner resides in the 
counties of Branch, Mac&inac and Cheboygan, 
the reference shall be to the register for the First 
Congressional district, and where he resides in the 
county of Eaton, the reference shall be to the regis- 
ter of the Fourth Congressional district. 

2 

PDBLIOATION OF NOTIOES, 

All notices of proceedings in bankruptcy re- 
quired to be published in the city of Detroit shall 
be published in the daily editions of at least two 
of the following papers: the Detroit Post and 
Tribune, Detroit Free Press, Detroit Evening Tele- 
graph, and Detroit Evening News, 

Where the petitioner, in cases of voluntary 
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bankruptcy, resides in the Second CongressioQt! 
district, such notices shall be published in tbr 
Kalamazoo Telegraph and the Kalamaaao Gassetk; 
where he resides in the Fourth Congressional &■ 
trict, in the Orand Rapids Daily Eagle and Graxi 
Rapids Democrat, unless otherwise special]/ or- 
dered. 

Notices to be published in pursuance of warrants 
according to form No. 6, or form No. 59, shall be 
published twice in each newspaper designated in 
the warrant. 

3 

OFFICIAL DEFOSrrOBIEEL 

The Second National Bank and the America 
National Bank of Detroit, the First National 
Bank of Grand Rapids, and the Michigan >V 
tional Bank of Kalamazoo, are hereby designated 
as deposit banks under General Order ISo. 28. 
Other banks may be designated by special order. 
The register before whom the case is pending fe 
hereby designated to countersign cheques under 
said order, unless some other register shall be 
designated by special order. 

4 

KEFERENCB OF PETITIONS FOB DISCHARGB. 

Wherever a petition for discharge shall bellied 
the clerk shall enter a special order referring h 
to the register in charge of the case, to make an 
order to show cause thereon, and to sit in cham- 
bers on the return thereof, and pass the last ex- 
amination of the bankrupt, if there is no opposi- 
tion, and certify to the court whether the bank- 
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rupt has, in all things, conformed to all require- 
ments of the act. 

In rendering these services the register will be 

considered as acting under the special order so as 

to entitle him to be compensated for such service 

under that clause in section 47 of the act which 

gives to the register for every day's service while 

actually employed under a special order of the 

court, a sum not exceeding $5 to be allowed by 

the court. 

5 

PROOF OF DOUBTFUL CLAIMS. 

All proofe of debt which shall be made and 
verified prior to the election or appointment of an 
assignee shall be delivered or sent to the register 
to whom the case is referred. If the register en- 
tertains doubts of the validity of any claim or of 
the right of a creditor to prove it, and is of 
opinion that such validity or right ought to be 
investigated by the assignee, he may postpone the 
proof of the claim until the assignee is chosen. 

6 

KEFBRENGB TO REGISTER OF PETITION FOR OOM- 

POSITION. 

Whenever a petition for composition shall . be 
filed in a case in bankruptcy pursuant to the pro- 
visions of section seventeen of the amendatory act 
relating to proceedings in bankruptcy, approved 
June 22d, 1874, and in compliance with General 
Order 36 of the Supreme Court, such peti- 
tion shall be referred to the proper register in 
bankruptcy luider district couit rule one in bank- 
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ruptcy. Such register shall forthwith call a ineel- 
ing of the creditors at his office to consider tlie 
proposition as provided in the seventeenth secdoa 
of said amendatory act, and give the notice to 
creditors required by said section, by depositing in 
the post-officcj postage paid, a notice addressed to 
each known creditor, at his reported place of resi- 
dence, unless the court shall by special order otho^ 
wise direct. 



SETTLEMENT OF ASSIGNEE'S ACOOUNT IN CASE OF 

COMPOSITION. 

In cases pending before a register under the 
general order of reference, where a resolution ac- 
cepting a composition proposed in bankruptcy un- 
der the provisions of section seventeen of the act 
approved June, 1874, has been recorded under the 
order of the court, the clerk shall certify the &ct 
to the register, and if an assignee has been ap- 
pointed in the cause, the register shall appoint » 
day for the consideration of the assignee's account, 
of which appointment notice shall be given to the 
bankrupt. At the time appointed, unless the 
same shall be adjourned, and then on the day to 
which the consideration of the account may be ad- 
journed, the register shall proceed to audit the 
account in the usual manner. If, after paying aD 
costs, charges and expenses duly allowed, a bal- 
ance of money or any property shall remain in 
the hands of the assignee, such balance of monej 
shall, unless otherwise specially provided by the 
deed of confirmation, or otherwise directed by the 
court, be paid to said bankrupt, and such property 
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elivered or conveyed to him by the assignee. If 
be sum remaining in the hands of the assignee be 
Qsufficient to pay the costs, charges, and expenses 
vliicli have been allowed, or the property in his 
lands be insufficient out of which to realize the 
jum necessary to pay such costs, charges and ex- 
penses, the amount of the deficiency snail be cer- 
tified into court, and notice thereof served upon 
the bankrupt, requiring him to show cause before 
the court, on a day specified, why an execution 
should not be issued against him for the sum re- 
maining due and unpaid. 

8 

FBOGEEDINGS UPON BFECIFIOATIONB AGAINST DIB- 

CHABGE. 

In cases pending before a register, under the 
special order of reference of the petition of a bank- 
rupt for a discharge, and where any creditors 
shall have entered an appearance to oppose, and 
filed specifications of the grounds of such opposi- 
tion, imless a demand for a trial by jury be made 
and filed with the register, either party may take 
testimony in support of or in opposition to such 
discharge before the register, upon order and no- 
tice of the taking thereof. The testimony so 
taken shall be certified into court with the regis- 
ter's certificate of his proceedings under the ordei 
of reference, and at the request of the objecting 
creditor or of the bankrupt he shall certify into 
court any general examination of the bankrupt 
taken before him which has been read to and suo- 
scribed by the bankrupt. 
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9 

EXAMINATION OP INVOLUNTARY PBTTITIONa. 

TTpon filing a petition in a cajse of involiuitazj 
bankruptcy, the register in bankruptcy for the 
Congressional district in which the debtor resids 
is authorized and empowered to examine such pe* 
tition, and if it shall appear that sufficient gronnda 
exist therefor, such register shall, by indorsement 
on such petition, signify the fact, and thereupon 
the clerk of the court shall enter an order requir- 
ing the debtor to appear and show cause pursuant 
to the provisions of the " bankrupt act>" in sad 
case made and provided. 

10 

OATHS AND AFFIDAVrrS. 

Jurats and affidavits to be used in this court 
may be verified before the clerk of any court of 
record, or before any notary public, provided, 
however, that when such clerk or notary is a non- 
resident of the district, his signature shall be at- 
tested by his official seaL 
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Abatement, Flea in—amendment of proceedings 

upon 18 

Admission of attorneys, etc 1 

Affidavit — of partnership or corporations. 27 

counter to above 27 

before whom to be taken 43 

when plea of issue to be verified by. ... 28 

Agreements between parties — to be in writing. ... 8 

Amendment — of pleadings, no rule required 22 

new counts, pleas, etc., may be 

added upon 22 

upon plea in abatement for non- 
joinder 18 

Appearance — ^in suits other than by capias 14 

of defendant may be by praecipe. ... 14 

notice of 15 

Appearance Bail — ^when to be filed 10 

liable if special insufficient. ... 11 

judgment against 11, 12 

Arrest of judnnent — motion in 89 

Assessment of damages — upon default 26 

on plea withdrawn 26 

Attorneys — admission of ., 1 

agreements between to be in writing.. 8 

notice, to be served on 2 

oath of office 1 

Bail— when to be filed 10 

in capias suits appearance at return 10 

special within twenty days thereafter ' 10 

sureties shall justify 10 

new, if special insufficient 11 

appearance, liable if special insufficient. ... 11 

proceedings, when special not given 12 
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Bail— judgment against special 11 

notice of exception to, how served 2 

Bankruptcy— cases in, jury trial in. .S. R. W. D. 1 
cases in, to have precedence, 

S. R. W. D. I 
Bill of ParticulaTs— nonsuit if not filed or insuffi- 
cient S 

to be furnished on demand. . . 23 
testimony upon, excluded if 

not filed on request ^ 

Calendar — ^how made up 85 

to be printed ^ 

cau oi .••«•..•■•••••••••• o. x«. VY • u • 

bankrupt cases on S. R W. D. 

Capias — ^writ when returnable 

ball in suits on 

Cases— trial of, order of S. R. W. D. 

bankrupt, jury trial in 8. R W. D. 

bankrupt, to have precedence, S. R W. D. 

criming, when tried S. R W. D. 

argument of, time for 8. R. W. D. 

out of their order, hearinff of, 8. R W. D. 
Clerk— of court of record may administer oath. . . ^ 

non-resident, must use seal ^ 

Commissions — ^when to issue 29 

interrogatories in, how settled 28 

objections to depositions under, 

when to be made ^ 

Continuance — ^motion for ^ 

Computation of time— day of entry or service ex- 
cluded in • 

day of compliance included • 
Sunday excluded in, when, 8 
Copies of pleadings — ^to be served on opposite 

party 15 

on file, how obtained 8 

Corporation — ^proof of, required by afildavit 27 

Costs — security for, required of non-residents * 

in cases from State coxirts * 

form of security for 4 
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BUUE. 

Costs — surety for, must be a resident 4 

judgment against 4 

of stenographers 87 

Counselors at Law — admission of 1 

oath of office of 1 

Criminal cases — when tried 8. R. W. D. 1 

Custody — how papers served on persons in 2 

[Damages — ^assessment of upon default 26 

Day — amotion in W. D S. R W. D. 1 

of hearing in W. D 8. R. W. D. 2 

Declaration — ^forms of .^ . . . 16 

on insurance policy 17 

amendment of, on non- joinder plea, 18 

amendment on demiurer 19 

when to be filed, in suits commenced 

by writ 15 

when copy to be served on opposite 

party. 15 

notice to file 15 

amendment of 22 

Default, when, may be entered 24 

when, may be opened 25 

how made absolute 26 

judgment upon 26 

on plea withdrawn 26 

Demurrer — ^when to be filed 15 

form of 21 

to be special 19 

amendment on 19 

joinder in form of 21 

Depositions — under commission, how taken 29 

when objections to form of , to be 

made 80 

Dificontinuance — as to any of several defendants 

by plamtifl 86 

when and how made 86 

effect upon suit 86 

English forms of declarations — adopted as far as 

applicable 16 

Exception to bail — ^how notice of, served when de- 
fendant not appeared 2 
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BSiZ. 

Executions — return day of tt 

proceedings under 4t 

General issue— how made 21 

plea of, when to be verified 2^ 

Incx)rx)oration— affidavit, when proof of 27 

IndoraiBg papers B 

Inquests — when mav be taken 34 

notice of how made S4 

Insurance policies— declaration on 1? 

Issue, Note of — when to be filed. ^ 

what to state ^ 

Joinder — ^in demurrer, form of 21 

Judgment — against surety for costs : ^ 

against appearance baQ 114« 

against special bail 1^ 

upon plea withdrawn ••• ^ 

upon default ^ 

motion in arrest of ^ 

Juries — selection of ^ 

Jurors — drawing of ^ 

Justification — ^by sureties on bail bond ^^ 

Levy under execution — ^how made * 

Mail — service of notices and papers by j 

time to be increased when service by ^ 

Marshal — ^notices and papers may be served on 

when defendant in custody * 

notice of exception to bail to be served 

on when defendant not appeared. . . • ; 

Motions — ^must be in writing and filed ' 

for continuance excepted J 

notice of, how served J 

two days' notice of argument required. . I 

how indorsed f 

for judgment against surety for ooets. . . j 

notice of J 

notice of, judgment upon special bail . . ^^ 
notice of, for judgment upon appear- 
ance bail i* 

for continuance, when to be made J 

when to be denied * 
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BT7LB. 

iotions — ^for new trial when to be made 38 

what to Btate 88 

in arrest of judgment 89 

day for m West Dist 8. R W. D. 1 

!^eiv^ Trial, Motion for — when to be made 88 

what to state 88 

N^on-joindeiv— fonendment upon plea in abate- 
ment of 18 

Non-residents — ^required to give security for costs, 4 
Nonsuit — ^judgment of, upon failure to file declar- 
ation 24 

upon failure to furnish 

bUl of particulars 28 

Notices — ^to be in writing ^ . . . 2 

to be served on attorney 2 

how served 2 

how served when defendant in custody, 2 

when may be served by mail 2 

need not be served on party who has not 

appeared 2 

of exception to bail, how served 2 

of trial 81 

of inquest 84 

of motion, what to be given 7 

for judgment against security for costs, 4 
none necessary when suit commenced by 

writ 15 

of motion for continuance 85 

for judgment against appearance bail.. 12 

special bail 13 

of appearance of defendant 14-15 

to file declaration 15 

of election to amend upon plea in abate- 
ment of non-joinder 18 

Notary Public — may administer oath 43 

out of district, must use seal. ... 43 

Note of issue — when to be filed 82 

what to state 82 

Oath of office — of attorneys and counselors 1 

Oaths— before whom to be made 43 
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BOX 

Obiections to depositions — ^when to be made 9 

Officer — service of paper may be made on, when 

defendant in custody i 

what, may administer oaths ^ 

Original writs — ^return day of t 

Papers — ^to be properly indorsed i 

not to be taken from clerk's office ^ 

may be removed on court order 8 

always open for inspection ^ 

how served • 

when may be served by mail 3 

need not be served on defendant who has 

not appeared - 

Particulars, Bill of — to be fuiniahed on demand.. 3S 

proceedings upon failure to 

furnish £ 

Parties — agreement between to be in writing ^ 

when service of papers to be made on.. 2 
not appearing not entitled to service of 

papers ^ 

Partnership — when proof of, by affidavit ?" 

Phonographic Reports 8T 

Plea — dilatory, how filed ^ 

how amended ^ 

general issue, how made ^^ 

form of 21 

rule for, not necessary 15 

copy of, to be served on plaintiff 15 

in abatement, amendment on 1^ 

withdrawn, judgment upon ^ 

when to be verified 38 

Pleading — time and manner of 15 

Pleadings — copies to be served on opposite parties, 15 

amendment of 1^ 

upon plea of abatement 19 

English forms of, how far adopted. . . IS 

Policies of Insurance — declaration upon !< 

Praecipe for appearance U 

Heplevin — writ in, when returnable 9 

Keplication — when to be filed 15 
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BXJJJL 

Heplication — copy to be sei-ved on defendant 15 

Ketum day — of original writs 9 

Rule to plead — not necessary in suits commenced 

by writ 15 

to amend, not necessary 22 

Rules— common and special distinguished 5 

conmion, how entered 5 

time for entry ; . . . . 5 

how computed 5 

entry, as of course 5 

by consent same as common 5 

of State court, when binding 44 

Becurity for costs — ^required of non-residents ... 4 

in cases from State 

coprtB 4 

formof T 4 

judgment upon 4 

Serrloe— of notices and papers, how made 2 

time for, increased when by mail 2 

need not be made on defendant not ap- 
pearing a 

on imprisoned defendant 2 

computation of time of 6 

of pleadings 15 

Special Bail— when to be filed 10 

if insufficient, new to be ^ven 11 

proceedings, when not given 12 

judgment against 13 

State courts — ^rules of 44 

Stenographers — ^when ordered 87 

costs of 87 

Summons — writ of, when returnable 9 

Sureties— on bail bond, when to iustii^ 10 

Surety for costs— must be a resident 4 

judgment against 4 

Time— of service increased when by mail 2 

of pleading 15 

to plead to amended pleading 22 

Trial— notice of 81 

of cases, order of S. R. W. D. 1 
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SOU 

Verification of plea — ^when necessary ft 

Writfl— original, when returnable i 

of capias, returnable forthwith 9 

of execution, when returnable D 

how served 4 

Writing— notices to be in 2 

agreements to be in... S 

Written instruments — execution admitted if not 

denied on oath 88 

affidavit denying, when to 

befiled » 



INDEX TO EQUITY EULES. 

(0. 0. Oircnit Court.) 



AffidaTit — ^for writ of attachment 8 

to, plea or demurrer 31 

Affirmation — verification of pleadings by, instead 

of oath 91 

Agent — when bill may be verified by 95 

Amendment — of bill, when allowed 38-30 

when to be deemed waived. ....... 30 

upon order sustaining plea or de- 
murrer 35 

after answer filed 45 

adding new parties 52 

of answer, when allowed 60 

upon exceptions filed 63 

01 decree 85 

Answer— when to be filed 18 

motion to enlarge time for. 19 

copy of, to be served on plaintifF. . . C. C. 1 

attachment to compel 18-64 

pro confesso for want of 18, 19, 84 

waiver, of sworn C. C. 14 

rule that defendant shall answer fully, 

when not to apply 39 

matters in bar or on the merits which 
ought be taken advantage of by plea, 

defendant may answer to 89 

hiterrogatories to be answered, to be 

noted in bill 41,42 

what interrogatories defendant may de- 
cline to answer 44 

before whom to be sworn 59 

amendment of, when allowed 60 
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Answer— exceptions to, and proceedings thereon, 61-^ 

reference to master for scandal, etc. . ?r 

to be deemed safficient unless excepted 

to 61, 63,« 

amendment of, upon exceptions filed. . fi 

fnune of .*. C. C. i 

to be divided into paragraphs C. G. 4 

upon overruling of plea or demurrer. . . SI 

separate, costs thereon ffl 

taxable costs for ti 

new or supplemental, after amended bill, 46 
objection to biU as defective for want of 

parties •)? 

special replication to, not neces^sary 45 

to original bill to be filed before answer 

to cross bill 71-78 

Appearance — when and how to be entered 1" 

memorandum of subpoena for de- 
fendant to enter U 

Assistance — writ of, to enforce decree 7-41 

Attachment — to enforce decree 7-8 

to compel answer 18 

to compel further answer 64 

.. to collect master's fees 82 

Bill — court always open for filing of 1 

must be filed before subpoena issues 11 

upon filing of, process to issue as of course. 1^ 

frame of S. C. 20-25; C. C. 14 

to be divided into paragraphs 0. G. 4 

introductory part what to state '3>( 

confederacy and jurisdiction clauses and 

charging part may be omitted 'i^ 

may waive necessity of answer under oath, 

CO. 14 

stating part, rule in regard to 31 

prayer, form of 21 

mjunction and ne exeat regno to be spedaUy 

prayed for 21 

but need not be repeated in prayer for pro- 
cess ${ 
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KDUL 

BiH^to have signature of counsel 24 

to state reasons when necessary persons not 

made parties 22 

prayer of, in last case 22 

prayer for process, what to state 28 

when may be verified by solicitor or agent, 95 
interrogatories, how divided and numbered, 41 

form oi last interrogatory 71 

interrogatories to be answered, to be noted, 41, 42 

introduction to interrogatory part of 4^) 

taken pro confesso 18, 19, 64 

exceptions to 26, 27 

reference to master upon exceptions 20 

amendment of, when allowed 28-30 

after answer filed 44 

upon sustaining plea or demurrer 35 

parties to (see parties) 47-53 

nominal parties to 54 

objection to, as defective for want of par- 
ties 52, 58 

dismissal of, as defective for want of par- 
ties 52 

for want of replication 66 

for not replying to plea, etc 38 

of revivor 56-58 

supplemental 57, 58 

cross 72 

for foreclosure of mortgage. . 94; CO. 5 

creditor's (see creditor's bill) C. C. 6-8 

copy of, to be served on defendant appear- 

W C.C. 1 

taxable costs for 25 

Certificate of Counsel— to bill 24 

to plea or demurrer 31 

Cestuis que trust — ^when to be made parties 49 

Chambers— powers of judges at 3 

Charging Part— may be omitted in bill 21 

Citizenship— of parties to be stated in introductory 

part of bill 20 

Clerk— to be in his office on rule days, etc 1 
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Clerk's Office — to be open on rule days 3 

authority of judge to grant mo- 
tions at 3 

motions made at, to be entered in 

order book 4 

Commissions — ^to take testimony 67 

publications of testimony taken by, 69 

to take testimony de bene esse. ... 70 

Commissioners — by whom appointed 67 

Confederacy Clause — ^may be omitted in bill 21 

Copies — of pleadings to be served on opposite 

party C. C. 1 

of amended bill to be served on deft 28 

Costs — securit}' for 0. C. 2 

upon setting aside pro confess© V< 

taxable for bill and answer 2'> 

to nominal defendant, compelled to answer. U 
to defendant upon sustaining exceptions to 

bill 36 

to plaintiff upon overruling exceptions to 

bill 26 

to plaintiff upon overruling plea or de- 
murrer U 

to defendant upon sustaining plea or de- 
murrer 35 

on amendment of bill 4o 

upon separate answers • 68 

upon overruling exceptions to answers. ... 66 
upon overruling exceptions to master's re- 
port W 

Counsel — bill to have signature of 34 

certificate of, to plea or demurrer 31 

Courts — always open for filing pleadings, etc 1 

Creditor's Bill — what to state CO. 6, 7 

to be verified by oath G. C. 7 

rights and duties of receiver on, 

C. C. 8, » 

injunction, effect of C. C.10,11 

Cross Bill — proccedinii-s upon 72 

before plaintiff to answer, defendant 

to original bill to answer 78 
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mxTus. 

I>e Bene Esse-— taking of testimony 70 

I>ecree — ^form of 86 

clericid mistakes, how remedied 85 

for specific performance, what to state. .. 8 

how enforced 8 

for payment of money, how enforced 8 

for delivery of possession, how enforced, . 9 

pro confesso 18; C. C. 16 

when absolute 19 

not to prejudice persons not pai'ties ... .47, 48 

in foreclosure suits 94 

enrollment of CO. 15 

I>emiirrer — time for filing 18, 32 

to bill, to have certificate of counsel, 

and affidavit attached 81 

may be to part or whole bill 32 

setting down of, for argument 38 

if overruled, plaintiff to answer 34 

Dem«iirrer — costs upon overruling of 34 

amendment of bill upon order sustain- 
ing 35 

costs upon order sustaining 35 

good though not covering all of bill 

subject to , 36 

good though answer covers same mat- 
ter 37 

when truth of admitted 38 

interrogatories subject to, need not be 

answered 44 

Deposition — ^taking of testimony by 68 

de bene esse* 70 

DismisRal — of bill for want of proper parties 52 

for want of replication 66 

Docket — when cases to be placeci on 16 

Enrollment of decrees and proceedings CO. 16 

Evidence, see Testimony. 

ExaminerR— duties and compensation of . . . .0. 0. 12 

taking testimony before 66, 

Exception — to bills for scandal, etc 26,27 

when to be filed 27 
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RTLE. 

Exception — to be in writing, and signed by eoimsel , i «' 

?7 



when deemed sufHcient. 

to answer for insufficiency • . . . .61, 6C 

when to be filed 61 

to answer, court may enlarge time for 63 
unless made, answer suffi- 
cient 61 

when to be set down for 

hearing 6i 

when to be deemed aban- 
doned © 

if allowed, proceedings 

thereon 64 

if overruled, proceedings 

thereon 6) 

to master's report C. C. 19. 83, W 

Execution — final process by 8 

Fees — of master's and examiner's 82 ; C. C. 1- 

Foreclosure Suits — decree in W 

bill in, what to state C. C. 5 

(ruardian ad litem — ^appointment of 8» 

Hearing — notice of C. C. 1^ 

of cases, rule for C. C. 3i» 

Heir — when to be made party in suits to execute 

trusts of will, etc W 

Impertinence — exception to bill for 26, 2r 

Innmt — prayer for process to specify if defend- 
ant is ". 5^ 

appointment of guardians ad litem ^i 

Injunction — to be specially prayed for 21, 13 

to stay proceedmgs at law 55 

special, grantable only on motion ... 55 

how long to continue in force 53 

upon cr^itor's bill C. C. U 

effect of C. C. 10 

Interlocutory orders — ^by judge at cdiambers 3 

Interrogatones — ^in bill, division and numbering of, 41 

form of last 71 

those to be answered, to be noted 
in bill 41.42 
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BULB. 

Interrogatories — ^introduction to — 43 

what need not be answered 44 

Issue — ^when suit to be deemed at 06 

Judge — ^powers of at chambers 3 

single 8 

Jiirisdiction — clause of bill may be omitted 21 

prayer when parties out of *. . 22 

Uaw — ^injunction to stay proceedings at 55 

Midi — service of paper by ..CO. 13 

Marshal — ^process to be served by 15 

Masters Ia Chanceiy — appointment and compensa- 
tion of 82;C. C. 12 

reference to, upon excep- 
tions for scandal, etc 26, 27 

to ascertain necessity 

of separate answers, 62 

for accounting of estates. . . 73 
proceedings before, upon 

reference 73, 82 

report of 76 

how witnesses compelled to 

attend before 78 

accountants how examined, 79 
answers may be sworn to 

before 59 

Memorandum — at foot of subpcena 12 

Mesne Process, see Process. 

Minors — prayer for process to state if defendants 

are 28 

guardians ad litem for 87 

Mortgage — biU for foreclosure of . C. 0. 16 

decree in suits for foreclosure of 94 

Motion Book, see Order Book. 

Motions — 1-4 

before Judge at chambers, notice of . . . 3 

to be entered in order book 4, 6 

what, grantable of course 5 

proceedings when not grantable of 

course 6 

to be heard ex parte when no appearance, 6 
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Motions — ^for further time to answer W 

for leave to amend bill iJ* 

answer 6U 

for injunction o5 

notice of C. C. 17 

Ne Exeat Regno— to be specially prayed for 31, 9^ 

Nominal Parties — to bill 54 

Non-Residents — to give security for costs . . . C. C. 3 
Note — in bill specifying interrogatories to be an- 
swered . . . r 41 

to be considered part of bill * 42 

Notices — of motions C. C. 17 

of hearing CO. IS 

to solicitors, when to be deemed notice 

to parties 4 

of motions before judge at chambers ... 3 

when entry in order lx)ok sufficient 4 

when time may be abridged 4 

of motion to amend bill 29 

amend answer €0 

of application for injunction 55 

of taking testimony before examiners. . . B7 

to file cross interrogatories 67 

of taking testimony before commission- 
ers 6^ 

of publication of testimony W 

of taking testimony de bene esse 70 

of proceedings before master 75 

Oath — who may administer C. C. 3 

to answers, who may take. 59 

waiver of answer made C. C. U 

Objection — to bill as defective for want of parties, 5S,3 

setting down of, for argument 88 

Order Book — motions, etc., to be entered in 4 

to be kept open for inspection 4 

entry in, when notice 4 

appearance to be entered in 17 

order pro confesso to be entered in. 18 

Orders — interlocutory, by judge at chambers 3 

Paragraphs — bill and answer to be divided into, C. C. 4 
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RULE. 

Parties— 47,53 

to be stated in introductory part of bill. . 20 
necessary or proper, when omitted, bill to 

state reasons 22 

form of prayer when out of jurisdiction 32 
defendants to be named in prayer for 

process 23 

proper persons not made, when case to 

proceed without 47 

decree in above case 47 

when very numerous, proceedings 48 

cestuis que trust, when to be made 49 

when heir to be, in suit to execute trusts 

of a will 50 

defendant, upon joint and several de- 
mand 51 

objection to bill as defective for want of, 52,53 

. nominal 54 

Petition — for rehearing 88 

Plea—time for filmg 18,32 

to have certificate of counsel and affidavit.. 31 

may be to pait or whole bill 32 

to fact alleging fraud, to be accompanied by 

answer denying fraud 32 

plaintiff may set down for argument or take 

issue 33 

if overruled, defendant to answer bill 84 

costs on overruling of 34 

amendment of bill on order sustaining 35 

costs on order sustaining 35 

good, though not covering all of bill subject 

to 36 

good, though answer covers same ground. . 37 

when truth of, deemed admitted 38 

Pleadings — court always open for filing of 1, 5 

copies to be served on opposite par- 
ties 0. C. 1 

Practice— when English chancery rules to govern, 90 

Process— mesne, grantable of course 5 

not to issue before bill filed. ... 11 
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Process — mesne, to be subpceiia in all cases " 

by whom to be served 15 

prayer for, what to state 23 

final, forms of 78 

courts always open for issuing of 1 

by whom to be served 15 

in favor of or against third persons 10 

Prochein Amis — suits by 87 

Pro Confesso— and proceedings thereon 18, 19 

C. C. 16 
on fSEdlure to put in answer to 

amended bill 46 

Publication— of testimony, when and how made.. ®> 
Receivers — on creditor's bUls, rights and duties of, 

C. C. 8,9 
may be appointed at any state of suit, 

C. C. 11 

Reference to Master — 73, 82 

upon exceptions for scandal, 

etc 36.27 

to ascertain if separate an- 
swers necessary 6S 

Rehearing — ^petition for, form of ". 88 

when will be granted J* 

Replication — special not necessary 45 

when to be filed. (16 

proceedings on failure of 66 

Report — of master 76 

exceptions to 83, 84 

master may retain for his fees 83 

Return Day— of subpoena 12 

Revivor— bill of 66,58 

Rule Days — ^what to be 2 

powers of judges on 8 

Rules — power of Circuit Courts to make further. . 89 
when not applicable; English C-hancery 

Rules to govern *. 90 

when to take effect 92 

Sale — by master, confirmation of C. C. 19 

opposition to how made C. C. 19 
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SULK. 

Scandal — exceptions to bill for 26, 27 

Security for Costs — when required C. C. 2 

Sequestration — ^writ to enforce decree 7, 8 

Service — of subpoena, how made 13 

of papers by mail C. C. 13 

of process, by whom to be made 15 

Signature of Counsel — to bill 24 

Solicitor^— when bill may be verified by 95 

notice to, notice to parties 4 

Specific Performance— decree lor, what to state . . 8 

how executed 8 

Subpoena — to be mesne process in all suits 7 

issuable as of course upon bill filed 12 

not to issue until bill tiled 11 

return day of ^ 12 

memorandum on 12 

when more than one defendant 12 

how served 13 

alias served 14 

upon bill of revivor 56 

Testimony — commission to take 67 

taking of, by oral interrogatories, be- 
fore examiner 67 

taking of by deposition 68 

time allowed for taking 67-69 

publication of 69 

de bene esse, taking of •. . . . 70 

form of last interrogatory 71 

Third Persons — process for or against 10 

not parties, decree not prejudice, 47-48 

Trusts — of will, suit to execute 50 

Trustees — when to sue alone, and when cestuis que 

use to be joined 49 

Vacation — powers of judges in 3 

Verification — of answers, before whom to be 

made 59 

Will—suit to execute trusts of 50 

Witnesses — how attendance compelled before ex- 
aminers 67 

master 78 



1 
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Actions — ^in personam, form of mesne process, in, 2 

bail on arrest in 3 

attachment in 4; D. C. 3 

reductions of bail in 6 

bond for costs in. 25 

in rem, monition to third person in 8 

process in 9 ; D. C. 4 

claims in, to be verified 26 

general issue in D. C. 30 

by material men 12 

for pilotage 14 

by mariners for wages 13 

for damage by collisions 15 

upon bottomry bonds 18 

for personal torts on high seas 16 

upon maritime hypothecations 17 

for salvage 19 

petitory and possessory, process in 30 

Affidavit — ^for oixler of arrest 7 

for continuance D. C 39 

by poor defendant for witnesses, D. 0. 40 

of publication D. C. 21 

Agent — putting in claim to prove his authority ... 26 

Amendment— of libels and imormation^ 24, 52; 

D. C. 30 

Answers — to be on oath 27, 48 

to be full and explicit 27 

exceptions to, and proceedings thereon, 

26,80; D. C.16,18 
exception to, for surplusage, eta, 36; 

D. C. 16 
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RULB. 

Answers — order for further 28 

attachment to compel further 80 

pro confesso for want of 29, 80 

party need not criminate himself by. . .81, 82 
of libeUant to defendant's interroga- 
tories 32; D. C. 13 

when may be dispensed with 83 

commission to take 33 

to intervening libels 34 

of garnishees, and how compelled, 37; 

D. C. 14, 15 

to amended bill 52 

to be legible and without interlineation, 

D, C. 7 

copy of, to be served on libellant, D. C. 18 
Appeals — to Circuit Court, when and how made, 

46; D. 0. 29 

testimony, how taken 50 

transcript on, what to contain 53 

Appraisement — of property delivered to plaintiff, 10 
Arrest — mesne process by warrant of, in suits in 

personam 2 

when special order for necessary 7 

bail on 3, 48 

process by warrant of, in suits in rem. ... 9 

of ship and proceedings thereon 9 

process by petitory and possessory actions, 20 

Assault — on high seas, suits for ". 16 

Attachment — in suits in personam 2 ; D. C. 2 

notice of D. C. 5, 6 

dissolution of, on giving bond 4 

to compel further answer 30 

to compel answer by libellant to in- 
terrogatories 82 

answer of garnishee in foreign, 37; 

D. C. 14, 16 
against garnishees to compel answer, 

D. C. 14 
against commissioner for failure to 

make returns D. C. 83 
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Attorneys — prohibited from becoming bail in 

criminal cases D. C. 38 

Bail — on arrest in suits in personam 3, 48 

reduction of 

State law as to offenses admitting of, 

adopted IB 

officers of comt, inay not be, in criminal 

Banks — money paid into court to be deposited in, 42 

designated as official depositories, D. C. 25 

Bonds — ^form of D. C. 12 

before whom to be tskken 6, 36 

bail, on arrest in suits in personam 3 

execution upon 3 

motion for new sureties on 6 

motion for reduction of 6 

on dissolution of attachment 4 

execution on 4 

motion for new sureties on 6 

motion for reduction of 6 

by plaintiff upon delivery to him of perish- 
able property 10 

on bonding vessels 11 

bottomry, suits on 18 

on arrest of ship in petitory and posses- 
sory actions 20 

for costs in libels in personam, 2o; D. C. 9-10 

for costs in suits in rem 26; D. C. ^10 

for costs, by interveners 34 

for cross libellant for costs 54 

by garnishee D. C. 14 

for costs on appeal D. C. 29 

Bonding — and sale of vessel 11 

Book 01 Fines — clerk to keep D. C. 41 

Bottomry Bonds — suits on 18 

Circuit Coiirt — appeals to, when and how taken, 

45; D. C. 29 

power of, to prescribe rules 46 

rules of, when to govern D. C. 48 

Citation— with attachment clause in suits in per- 
sonam D. C. 2 
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BULB. 

Olaimant — security of costs by 26 

delivery of perishable property to 10 

Claims — in suits in rem to be verified by oath 26 

Clerk — ^to keep book and record of fines D. C. 41 

not to be bail in criminal cases D. C. 88 

to keep record of commissioner's returns, 

D. C. 3 
to keep account of moneys drawn out of 

court 42 

taking testimony before 50, 51 

to reject all papers not legible D. C. 7 

fees of, on petition or remission of fine, 

D. C. 5 

to procure affidavits of publication 2 

Collision — suits for damages by 15 

Commission — ^to take answer of defendant 83 

Commissioners — ^reference to upon exceptions for 

scandal, etc 36; D. C. 16 

references to, and power of 44 

proceedings before, to be re- 
turned to clerk D. C. 28 

attachment against, for failure to 

make return D. C. 28 

clerk to keep record of returns of, 

D. C. 29 

reports by D. C 19 

Consignee — ^to prove his authority to prove claim, 26 
Copy— of libel to be served on opposite party, 

D. C. 17 
of answer or exceptions to be served on 

iiDeiiant. .•...••.... D. o. lo 

of papers to be furnished by clerk, D. C. 42 

Costs— security for, when required D. C. 9, 10 

form of D. 0. 12 

in libels in personam 25 

by claimant in suits in rem 26 

upon order sustaining exceptions to an- 
swer 28 

upon setting aside default and allowing 

answer 29 
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BTIX 

Costs — ^security for, by intervenors o4 

upon sustaining exceptions for surplusage, 36 
upon dismissal of libel for want of prose- 
cution 39 

upon setting aside decree, and granting 

rehearing 10 

upon denying of petition for balance in 

court 43 

proctor, when liable for D. C. 11 

security for, by cross libellant -"i^ 

on appeal ..•....••••••.•••.•••...• mj. v^> ^^ 

for copies of papers furnished by clerk, 

D. C. Ai 

Continuance — affidavit for D. C. 3SI 

Counts — new, when may be added to libel, etc., 34 

Court — freight, when will be ordered paid into. . . 38 

proceeds of sales to be paid into 10, 41 

moneys paid into, how deposited and 

drawn out 42 

petition for balance of money in 43 

. Crime — party need not criminate himself 31, 32 

Cross Libel — proceedings on 54 

Custodian — of ship, fees of D. C. 26 

Debt — imprisonment for, when allowed 48 

Decree — for payment of money, execution on 21 

pro confesso for want of answer 29 

court may set aside and grant rehearing 40 

Default — ^f or want of answer 99 

when will be set aside 29, 40 

for want of answer by libellant to inter- 
rogatories 32 

for want of appearance not enterable tQl 

due proof of publication D. C. 21 

Defendant — poor, affidavit of, for witnesses, D. C. 40 

Deposition — testimony taken by 50, 51 

Depositories — official, designated by court. .D. C. 25 
Disinterested Person — when process to be served 

by 1 

. Dismissal — of libel for want of prosecution 39 

for want of answer to defend- 
ant's interrogatories 32 
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RULE. 

Dissolution — of attachment on giving bond 4 

District Court — power of, to make rules 46 

special sessions of D. C. 1 

£xceptionB — to answer and proceedings there- 
on 28, 80; D. C. 16, 18 

to pleadings for surplusage, etc. , 36 

D. C. 16 

copy of, to be served on libellant D. C. 18 

notice of hearing of D. C. 18 

Sxecution — upon bail bond 3 

upon attachment bond 4 

upon decree for payment of money. .. 21 

iElxpense of Tug — when taxed I). C. 27 

Fees — of custodian of vessel D. C. 26 

of clerk on petition for remission of 

Files — to be open for public inspection D. C. 35 

not to be taken without order of court, D. C. 42 

Fines — petition for remission of D. C. 32 

clerk to keep book and record of . . . .D. C. 41 

Forfeitures — ^petition for remission of D. C. 32 

Freight — when will be ordered to be paid into 

court 38 

Garnishees — attachment of property in hands of.. 2 
answer of, how compelled.. 37; D. C.14, 15 
to pay money into eourt or give 

bond D. C. 14 

attachment against for failure to an- 

General Issue — in seizure cases D. C. 30 

High Seas — suits for assault on 16 

Hypothecation — suits upon maritime 17 

Impertinence — exception to pleadings for, and pro- 
ceedings thereon 36; D. C. 16 

Imprisonment — for debt. State law to govern. ... 48 

Inciex— to transcript on appeal 53 

Informations — to be filed before process issues. . . 1 

what to state 22 

amendment of 24; D. C. 30 

when to be filed D. C. 36 
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Interlineation — pleadings to be free from. . . .D. C. 7 

Interlocutory Sales 10 

Internal Revenue Cases — complaints, how made, 

D. C. U 

Interrogatories — of bill, to be amended fully 27 

tending to criminate, need not be 

answered 31, H 

answer to 32; D. C. 18 

answer, when dispensed with ... 33 

answer by garnishee to, 37; D. C. lo 

Intervening Libels — ^and proceedings thereon 34 

security for costs on 34 

Inter venor — for balance of money in court 43 

Irrelevancy — exception to pleading for, 36; D. C. 16 

Issue — general, in seizure cases D. C. 30 

Jury Trials — when ordered jy. C. 32 

Liability of Owner — limitation of, how enforced, 54 

Libels — to be filed before process issues 1 

of information, what to state 33 

form of, in instance cases 23 

when to be verified by oath D. C. 8 

amendments to 34, 52 

in personam, bond for costs in 25 

answer to, to be on oath 26 

dismissal of, for want of prosecution 39 

dismissal of, for want of answer to defend- 
ant's interrogatories 32 

intervening, and proceedings thereon 34 

exceptions to, for surplusage, etc., 36; 

D. C. 16 

proceedings on cross 54 

to be legible, and without interlinea- 
tions D.C. 7 

copy of, to be served on opposite par- 
ty .... .....DC. 17 

Limitation — of owner's liability 64-56 

Mariners — suits by, for wages 18 

Marshal — to serve process, unless interested 1 

bail to be taken by, on arrest 8 

arrest of ship by, and proceedings 

thereoh 9 
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RULE. 

Ilarshal — sales of property to be made by 41 

fees of, as custodian of vessel D. C. 26 

not to release vessel without writ of res- 
titution D. O. «o 

not to be bail in criminal cases. ..D. C. 88 
Blaster, see Commissioner. 

Material Men — suits by 12 

Mesne Process, see Process. 

Moneys — attached to be brought into court 88 

arising from sales to be paid into court, 41 

paid into court, where deposited, etc. . . 42 

m court, petition for balance of 43 

distribution of D. C. 20 

Monition — mesne process by, in suits in personam, 2 

to third persons in suits in rem 8 

In petitory and possessory action^ 20 

in limitation of owner's liability, suits, 54 

Motion — for reduction of bail 6 

for new sureties on bond 6 

to amend, when necessary 24 

Newspapers — official, designated by the court, 

D. C. 20 

Notices — by marshal, of arrest of ship 9; D. C. 4 

of petition for balance of money in court, 48 

of taking depositions 50 

of attachment in suits in personam, D. 0. 5 

• of sales of property D. C. 23 

papers designated in which to be pub- 

of petition for remission of fine. . .D. C. 82 

of submission to exceptions D. 0. 18 

of hearing exceptions D. C. 18 

Officers— of court, not to be bail in criminal 

cases D. C. 88 

Order— for arrest, when special necessary 7 

Owner's Liability — advantage of limitations of, 

how taken 54 

Papers— to be legible, and without interlinea- 
tion D. 0. 7 



214 INDEX TO ADMIRALTY Ri:i..E8. 

BULK 

Papers— oflacial, designated by court D. C 24 

not to be taken from clerk's oflSce with- 
out order from court D. C. 42 

copies of to be furnished by clerk . . D. C. -fi 

Part Owners — ^process in suits between 30 

Penalties — petition for remission of D. C. 32 

Perishable Property — ^sale of lU 

delivery of, to claimant 10 

Petitions — ^for balance of money in court 43 

for remission of fines, etc D. C. 32 

Petitory Suits — process and proceedings in 20 

Pilotage — suits for 14 

Plea — of general issue in seizure cases D. C. 30 

to amended information D. C. 30 

Pleadings — exceptions to, for surplusage, etc., 36; 

D. C. 16 
to be legible and free from interlinea- 
tions D. C. 7 

copies of, to be furnished by clerk , D. C. 42 

Possessory Suits — process and proceedings in 20 

Proctor — when liable for costs D. O. 11 

Process — return day of D. 0. 1, 3 

by whom to be served 1 

final, in case of decree for payment of 

money 21 

mesne, not to issue until libel filed 1 

by whom and when to be 

served 1 ; D. C- 4 

in suits in personam 2 

in suits in rem. 9 

in petitory and possessory suits, 26 

r(;tum day of D. C. 1,8 

in suits in rem, when to be 

served D. C. 4 

Proofs — ^how made in limited liability suits 55 

Prosecution — dismissal of libel for want of 39 

Pro Confesso — ^for want of answer 29 

when court will set aside and allow 

answer 29, 40 

court may direct, when answer in- 

sufllcient 30 
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RULB. 

Pro Oonfesso — ^for want of answer to defendant's 

interrogatories 32 

Records — of commissioner's returns, clerk to 

open for public inspection D. C. 35 

of fines, to be kept by clerk D. C. 41 

Recognizance — scire facias on D. C. 25 

Reduction — of bail 6 

lieference — to commissioner upon exceptions for 

scandal, etc 36; D. C. 16 

to commissioner, and proceedings 

thereon 44 

Rehearing — court may set aside default and grant, 40 

Remissions — of lines, petition for D. C. 32 

Repairs — suits by material men for 12 

Replications — disallowed 52; D. C. 30 

Restitution — writs of D. C. 30 

Returns — of commissioners, clerk to keep record 

of D.C. 35 

Return day — of process .D. C. 1, 3 

Revenue Cases — complaints in, how made. .D. C. 34 
Rules — prescribed by Supreme Court, when to 

take effect 47 

power of District and Circuit Courts to 

make 4(> 

of Circuit Court, when to govern. .D. C. 4ij 

Sales — of perishable property 10 

and bonding of vessels 11 

of property, by whom and how made 41 

proceeds of, to be paid into court 10, 41 

notice and place of D. C. 23 

not confirmed till proof of publication of 

notice filed 31 

Salvage — suits for lU 

Scandal^'xceptious to pleadings for 36; D. C. 10 

Scire Facias — on recognizances I). C. o < 

Security for costs D. C. 9, 10 

form of 12 

(see (josts.) 

Seizure Cases — process in 9 ; D. C. 5 
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RTLE. 

Seizure Cases — information in, what to state 22 

general issue in D. C. 30 

replications in, disallowed. .D. C. 30 

Service — of process, by whom to be made 1 

when to be made in suits in rem D. C. 4 

Sessions — ^special on first Tuesday of month, D. C. 1 

all process returnable at. . .D. C. 1 

Ships — arrest of in suits in rem 9 

in petitory and possessory actions, 90 

bonding and sale of 11 

proceedings against, in hands of third per- 
son 18 

fees of custodian of D. C. 96 

not to be released from custody without 

writ of restitution D. C. 28 

Ship-keeper — fees of D. C. 26 

Stipulations — ^before whom may be taken 5, S3 

form of D. C. 12 

(see bond.) 
Suit — see Action. 

Summons — mesne process by 3 

(see monition.) 

Supplies — suits by material men for 12 

Sureties — motion for new, on bail or attachment 

bond 6 

Sui-plusage — exceptions to pleadings for, 36; D. C. 16 

Testimony — on appeal, how taken, 50, 51 ; D. C. 29 

Third Persons — monitions to, in suits in rem 8 

proceedings when property in 

possession of 8 

Transcripts — on appeal, what to contain 53 

Tug — expense of, when taxed D. C. 37 

Verification — of claims in suits in rem 26 

of answers 37, 49 

of libels D. C. 8 

Vessels — ^see Ships. 

Wages — suits by mariners for 13 

Warrant of Arrest — process by, in suits in perso- 
nam 2 

when special order for, neces- 
sary 7 
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RULB. 

I^arrant of Arrest — process by, in suits in rem. . . 9 

issued by commissioner, to 

be returned to clerk, D. C. 33 

^W itnesses — ^affidavit of poor defendant for, D. C. 40 

^Writs— of restitution..... D. C. 28 
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(References are to number of Rules; C. C. desigiiate 

rules prescribed by the Circuit Court; D. C. 

those prescribed by District Court.) 



Abbreviations — ^petition and schedule to be with- 
out 14 

Account — ^register to keep, of his expenses 13 

marshal to keep, of expenses and fees, 13 

books of, to be kept by assignee 19 

Adjournment — when party obtaining, to pay 

costs 6 

Adjudication — ^reference to register upon 4 

Adverse Interest — if presentf to be stated in orders 

of register 8 

Amendments — ^to petitions and schedules, when 

and how made 7, 14^ 33 

to be verified b^ oath 14 

in case of petitions filed in differ- 
ent districts 16 

Appeals — ^to Circuit and Supreme Courts, and 

proceedings thereon 26 

from order of court rejecting claim 36 

Appearance — of parties, how made 8 

Arbitration — submission of claims to 20 

Arrest — protection of bankrupt from 4,ffl 

Assignee — notice to, of his appointment. 9 

to make inventory of property 19 

to keep books of account 19 

to report to court articles set off to 

bankrupt 19 
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Assignee — disposal of property by 21 

to deposit moneys m designated deposi- 
tory 28 

to make monthly report of moneys on 

deposit 28 

to keep accoimt of moneys drawn out 

of depository 28 

Attorney — pai-ties may appear by 8 

name, etc., of, to be indorsed on docket 

and papers 8 

when notices and orders may be served 

on 3 

name of, making motion, to be stated 

in order 3 

Auction — sales to be by, unless otherwise ordered 

by court 19 

Bankrupt — may appear in person or by attorney, 3 

protection of, against arrest 4, 27 

imprisoned, how may be discharged, 27 
imprisoned, how brought before regis- 
ter to testify 27 

assignee to report articles set off to. . . . 19 

opposition to discharge of 24 

application of, for discharge within 

three months 25 

Books of Account — assignee to keep 19 

Circuit Court — appeals to 26 

supervisory jurisdiction of and 

proceedings C. C. 1-6 

Claims— compounding of 17, 20 

appeal from decision of court rejecting, 26 

Clerks of District Court— duties of 1 

to keep docket 1 

to keep minute book for 

record of proceedings, 1 

process to be tested by, 2 
to bind together papers 

in each case 7 

to deposit moneys in 

designated depository, 28 
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Clerks of District Court — to make monthly report 

of moneys on cieposit, fb 
to keep account of 
moneys dra^wn out of 

depository 28 

fees of 39,» 

fees of, to be prepaid 

or secured 89 

Compounding — 6f claims against bankrupt K 

application by assignee for 30 

Consolidation — of actions, when will be ordered, 15 
Copartnership — proceedings against, in different 

districts U 

proceedings where all members do 

not join IS 

Copies — of papers to be furnished register on 

reference 4 

Correction — of schedules and examinations 33 

Costs— 29,30 

against party obtaining postponement or 

adjournment 6 

of irrelevant and incompetent testimony, 10 

prepayment or security for 29 

in case of contested adjudication dl 

when to be paid out of fund in court 29 

when debtor unable to pay. 30 

Counselor — see Attorney. 

Creditors — may conduct bankruptcy proceedings, 3 
only allowed to manage individual in- 
terest 3 

marshal to prepare schedule of 13 

notices to, under Sec. 11 of bankrupt 

act 13 

second and Uiird meetings of 25 

Day's Sitting — ^before register to be six hours. .... 6 

Depositions — before register, how taken 10 

I)epositories — District Court to designate 38 

clerk and assignee to deposit money 

in : 2H 

how money drawn out of 88 
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!>^X><>8itories — copy of rule 28 to be furnished to, 28 

official D. 0. a 

[I>^'lputies — marshal may appoint special, to act as 

messengers 18 

patch — register to use reasonable, in transac- 
tion of business 6 

scharge — opposition to, when and how made. . . 24 

application for, within three months, 25 

01 imprisoned debtor from prison 27 

reference of petition for D. C. 4 

istrict Judge — to designate depositories 2tf 

issues raised before register to be 

certified to 11 

XDistricts — ^petitions in different, against the same 

party 16 

XDocket — clerk to keep 1 

what to contain 1 

to be open for public inspection 1 

names of attorney to be entered on 8 

appeal cases to be placed on 2G 

Doubtful Claims — proof of D. C. 5 

Examinations — of witnesses before the register, 10 
Exceptions — to report of assignee of property set 

off to bankrupt 19 

Expenses — register to keep account of 12 

marshal to render account of 12 

Fees— 29, 30 

prepayment or security for, necessary 29 

of witnesses, etc 29 

when to be paid out of fund in court 29 

when debtor unable to pay 30 

Files — ^papers not to be taken from without order 

of court 1 

Forms — prescribed to be used 32 

Habeas Corpus — ^to bring imprisoned debtor up 

for examination 27 

to procure discbarge of impris- 
oned debtor 27 

Tmpiisonment — debtor in, when may be dis- 
charged 27 
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Imprisonment — ^how brought up for exaniiuation, 2T 
Interlineations — ^petitions and schedules to be 

without 14 

Inventory — ^marshal to make 13 

tunc for making, how enlarged 13 

assignee to make of bankrupt's prop- 
erty 19 

Issue — raised before register, to be certified to Dis- 
trict Judge for his decision II 

pendency of, not to delay proceedings ber 

fore register 11 

Jurisdiction — supervisory of Circuit Court, C C. M 

Lien — redemption of, upon bankrupt's propertj', I' 

Mail — order of reference may he sent by 4 

notice by, to assignee of his appointment. . 9 

serving of notices by 25J 

Marshal — to make return of his expenses and fees, 1- 

duties of, as messenger lH 

may appoint special deputies 13 

to make inventory of property , . . 13 

to serve notices 38 

fees of, to be prepaid or secured 29 

Messenger— duties of marshal as 1'^ 

marshal may appoint special deputies 

to act as 13 

Meeting of Creditors — second and third 25 

Memorandum — register to send to clerk, of all 

proceedings before him 11 

to be entered by clerk in minute 

book 11 

Minute Books — clerk to keep, for record of pro- 
ceedings 1 

memorandum of proceedings be- 
fore register to be entered in, 11 
Moneys — to be placed in designated depositories, 38 

on deposit, how drawn out 28 

Mortgage — upon bankrupt's property, redemption 

of 17 

Motion— order granted on, to state name of attor- 
ney 8 
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i^e\vspapeT8 — ^in which notices to be published 

designated D. C. 2 

Notice* — when may be served on attorney 3 

service oi, to be recited in oi*der of reg- 
ister 8 

to assignee of his appointment 9 

to creditors under 11th section of bank- 
rupt act 13 

of sale by assignee 21 

service oi, how made 23 

of 2d and 3d meeting of creditors 25 

of petition to redeem land or compound 

debts .17,20 

of application to submit to arbitration. . 20 
of intention to appeal from order reject- 
ing claim 26 

of application for discharge of impris- 
oned debtor 27 

papers designated in which to be pub- 
lished D. C. 2 

in pursuance of warrants, how long pub- 

linhprl Ti O 9l 

Official Depositories D. C. 3 

Omissions — in schedules, etc., how corrected. ... 33 

Opposition — ^to discharge, when and how made. . 24 

Orders — by register, what to state 8 

to state name of attorney making motion^ 3 

when may be served on attorney 3 

of reference, what to state 4 

how sent to register 4 

special, how framed 82 

Papers— time of filing and return of, to be in- 
dorsed on 1 

in each case to be filed by themselves . . . ; 1 
not to be taken from files without order 

of court 1 

to be indorsed with name of attorney. ... 3 

number of case to be indorsed on 1 

copies of, to be furnished register by pe- 
titioner , 4 
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Papers — all in case to be filed in court by register, 7 

to be bound together by clerk, T 
designated in which notices to be pubh 

lished D.C. 2 

Parties — m^ appear by attorney or in person 3 

Perishable Property — sale of 22 

Petitions — to compound debts or redeem property, 17, 20 

to submit controversy to arbitration ... 30 

for discharge, reference of D. C. 4 

PetitionB in Bankruptcy — date of filing to be in- 
dorsed on 1 

reference of, to regis- 
ter 4; D. C. 1 

register to examine and 
certify whether cor- 
rect 7 

amendment of, when al- 

to be printed or written 

plainly 14 

to be without abbrevia- 
tion or interlineation, 14 
priority of hearing of. .15, 16 

consolidation of 15 

filed in different districts 

against same party ... 16 
by one partner against 

partnership 18 

(see Parties.) 

Postponement — costs npon 6 

Process — how issued and tested 2 

blank, to be furnished to register 2 

Priority— of petitions m involuntary bankruptcy, 15, 16 

Proof of Doubtful Claims D. C. 5 

Real Estate— sale of, by assignee 31 

Record — what to constitute 7 

Redemption — of bankrupt's property from lien. . 17 
References — to register, when made, etc., 4, 5; 

D. C. 1 

order of, what to state and how sent, 4 
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sferences — of petitions for discharge D. C. 4 

sgisteFB — blank process to be furnished to 2 

references to, and proceedinffs upon ... 4, 5 

, to what, reference to be made. . .D. C. 1 

powers of, on reference 5 

copies of papers to be furnished to. ... 4 
to use dispatch in transaction of busi- 
ness 6 

to examine petition and cei-tify wheth-' 

er correct 7 

alter last examination, to file all papers 

in court 7 

to notify assignee of his appointment, 9 

examination of witnesses before 10 

to send memorandum to clerk of every 

act 11 

to certify issues raised to district 

judge 11 

to keep account of expenses, etc 12 

to maKe monthly return of expenses, 12 

fees of 29, 80 

to be prepaid or secured 29 

ReX>ort — of assignee of articles set apart to bank- 

mpt 19 

exceptions to 19 

clerk and assignee to make monthly, of 

money on deposit 28 

Return— monthly, by register, of his expenses, 

etc 12 

marshal to make of his fees and expenses, 1*2 

of marshal as messenger 18 

Uules— when Supreme Court equity rules to gov- 
ern 82 

when Circuit Court rules to govern 82 

court may modify 32 

court may make special 82 

Sales— to be by auction, unless otherwise ordered, 19 

by assignee 21 

of perishable property 22 

private, court may authorize 21 
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Schedules — register to examine and certify Triieth 

er correct 

when may be amended 7,H^' \ 

to be prepared by marshal ^ . 1^ 

to be printed or written out plainly. .. U 
to be without abbreviation or interlin- 
eation U 

forms prescribed for S 

Service— of notice, how made 29 

Specification — of grounds of bankrupt's dischazige, ^ 
Stay of Proceedings — upon one petition until hear- 
ing of other II 

Submission— of matters to arbitration 30 

Su])pa>iia^ — see Process. 
Sununons — see Process. 

Supervisory Jurisdiction— of Circuit Court, and 

proceedings thereon, 

C.C. 1-6 

Testimony — ^how taken before register 10 

upon petition for submission to arbi- 
tration 2"U 

debtor may correct 3S 

Witnesses — deposition of, before register 10 

how compelled to testify. 10 

feesof » 
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